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WELLINGTON D. RANKIN, U. S. Attorney,

Helena, Montana,

D. L. EGNEW, ARTHUR P. ACHER and SAM
D. GOZA, JR.,

Assistant U. S. Attorneys, Helena, Mon-
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Indan Irrigation Service, Billings, Montana,
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ELMER E. HERSHEY, Missoula, Montana,

Attorney for Plaintiff and AppeUee. [1*]

In the District Court of the United States,

District of Montana.

No. 804.

H. H. FRANCIS,
Plaintiff,

vs.

C. J. MOODY, and C. J. MOODY as Project

Manager of Flathead Reclamation

Project,

Defendant.

COMPLAINT IN EQUITY.
BE IT REMEMBERED that on October 15,

1929, Complaint was duly filed herein as follows,

to-wit: [2]

* Page-number appearing at the foot of page of original certified

Transcript of Record.
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In the District Court of the United States,

For the District of Montana,

Missoula Division.

No. 804.

H. H. FRANCIS,
Plaintiff,

vs.

C. J. MOODY, and C. J. MOODY as Project

Manager of Flathead Reclamation

Project,

Defendant.

COMPLAINT IN EQUITY.
Plaintiff complains of defendant, and for cause

of action alleges

:

I.

That the defendant C. J. Moody is now, and for

more than ten years last past ha^ been, the engin-

eer and project manager, for the United States

of America under the Department of the Interior,

of the Flathead Irrigation Project upon the Flat-

head Indian Reservation in Missoula County, Mon-

tana.

That as such engineer and project manager the

said defendant has charge of, under the Secretary

of the Interior of the United States, the construc-

tion, operation, management and control of the

Flathead Irrigation Project, and as part of his

duties collects cost of construction, operation and

maintenance of ditches built, and distributes under
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said Reclamation Project the waters of Agency

Creek, which is an nnnaviga])le, natural stream of

flowing water located in Missoula County, Montana.

II.

That the plaintiff is the owner of the following

described [3] lands, situated, lying and being in

the Counties of Missoula and Lake, in the State

of Montana, which were formerly within the con-

tines of the Flathead Indian Reservation, to-wit,

—

the Southwest Quarter of the Northeast Quarter,

the Northwest Quarter of the Southeast Quarter,

the Northwest Quarter of the Northeast Quarter,

the West Half of the Northeast Quarter of the

Northeast Quarter, and the North Half of the

Northwest Quarter of Section Twenty-one, Town-

ship Sixteen North of Range Nineteen West, and

the South Half of the Soutliwest Quarter of th.c

Southeast Quarter, and the Southeast Quarter of

the Southeast Quarter of the Southwest Quarter

of Section Sixteen, Township Sixteen North of

Range Nineteen West, Montana Meridian, together

with all the appurtenances thereunto belonging or

in anywise appertaining.

TIT.

That all of said land except thirty acres is arid,

agricultural land in character and requires water

for irrigation in order to cause said lands to pro-

duce crops to the full extent of the soil thereof.

That with water for the irrigation of said lands
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the said lands will produce crops of grain and

other agricultural and horticultural products, but

without water for irrigation the said lands are

almost valueless. That 220 acres of said land can

be irrigated and that 1 inch of water per acre or

5.5 cubic feet of water per second is required for

the reasonable irrigation of said lands and for

domestic use thereon. That with the water herein-

before mentioned to irrigate said lands and for

domcvstic use thereon said lands and water riglit

are worth more than $10,000.00, but without said

water right said lands would not exceed in value

$5,000.00.

IV.

That Nicola White Coyote, a Flathead Indian of

the Flathead [4] tribe or nation of Indians, made

an allotment for the Southwest Quarter of the

Northeast Quarter and the Northwest Quarter of

the Southeast Quarter of Section Twenty-one of

the lands above described; that Mary Michel, a

Flathead Indian of the Flathead tribe or nation

of Indians, made an allotment for the Northwest

Quarter of the Northeast Quarter and the West
Half of the Northeast Quarter of the Northeast

Quarter of Section Twenty-one of the lands above

described; that Michel Revais, a Flathead Indian

of the Flathead tribe or nation of Indians, made
an allotment for the North Half of the Northwest

Quarter of Section Twenty-one of the lands above

described, and that Mary Finley, a Flathead Indian

of the Flathead tribe or nation of Indians, made an
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allotment for the South Half of the Southwest

Quarter of the Southeast Quarter, and the South-

east Quarter of the Southeast Quarter of the South-

west Quarter of Section Sixteen of the lands above

described, and as such Indian allottees are entitled

to water as ma}^ be required to irrigate said lands

out of the Flathead Irrigation Project without cost

to them for construction of any irrigation system

and without cost to any purchaser from them for

any cost incurred prior to such purchase in con-

structing any irrigation system, under the provi-

sions of Section 9 of an Act duly passed by Con-

gress of the United States and approved May 29,

1908. (35 Stat. L. p. 448.)

That said allottees sold their interest in said

several tracts to a predecessor in interest of plain-

tiff and that no construction costs have been in-

curred which would be a proper charge against

such purchaser or this plaintiff.

That plaintiff is now the owner of all the interest

said allottees had in and to said lands and water

rights, and as such owner and successor in interest

is entitled to water as may be required to irrigate

said lands without the payment of any [5] cost or

charges for construction of any irrigation system.

That the in:'igation system for the irrigation of

said lands consisted of ditches taken out of Agency

Creek dug and constructed liy said Indian allot-

tees and others long prior to June 21, 1906, to-wit,

on or about the year 1875, as follows,—for the

lands allotted to Mary Finley thirty (30) inches,
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and for the lands allotted to Mary Michel sixty

(60) inches, and for the lands allotted to Nicola

White Coyote fifty (50) inches, and for a long

time prior to June 21, 1906, said allottees were in

the occupancy, ownership and possession of each of

their said lands herein described, and each was

diverting and using the water from Agency Creek

upon their several lands herein described and used

the same for the necessary irrigation of crops and

other beneficial use thereon and on the whole

thereof. That no appropriation was made by the

Reclamation Service of Agency Creek prior to

the 10th day of October, 1913, and that in the spring

of 1912 Michel Revais, allottee of the lands above

described, caused to be appropriated and diverted

from the channel of said Agency Creek by means

of a dam and ditch then dug and constructed,

eighty (80) inches of the waters of Agency Creek

for the purpose of irrigating his said lands and for

other useful and beneficial purposes, making a

total of 220 inches of water appropriated by the

predecessors in interest of plaintiff or 5.5 cubic

feet of water per second of the waters of said

Agency Creek through the said ditches so dug as

aforesaid, and became the owner thereof and of

the prior right to the use of said 220 inches of

water which vested in the said predecessors in

interest of plaintiff and which was transferred to

the plaintiff by and through said predecessors in

interest with a transfer of said 250 acres of land

to which the said 220 inches of the waters of
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Agency Creek were appui'tenant ; that the plaintiff

by himself and his said predecessors in interest [6]

used said waters each year from and after the year

of the appropriation as aforesaid for the necessary

irrigation of agricultural crops and for domestic

use upon said lands until the rights of plaintiff

were interfered with as hereinafter set forth dur-

ing the year 1928 and preceding years and at

various other times, to plaintiff's great loss and

damage.

That plaintiff by reason of the appropriation as

aforesaid is entitled to tlie use of said water witli-

out payment of costs of operation or maintenance

incurred by the Flathead Reclamation Service or

interference in any way on the part of defendant,

under the provisions of Section 19 of an Act duly

passed by Congress of the United States and ap-

proved June 21, 1906. (34 Stat. L. p. 354.)

V.

That while the plaintiff was the owner of said

lands and water right, and in the use, possession

and enjoyment thereof said defendant wrongfully,

illegally and unlawfully claimed and still claims

the water right of plaintiff of 220 inches under

alleged laws, treaties and statutes of the United

States in relation to the Flathead Irrigation Project

and Reclamation Service, and claimed and still

claims that tlie plaintiff never had a right to, and

was not entitled to, any of the waters of Agency

Creek, and unlawfully diverted the waters of plain-
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tiff from their ditches and from Agency Creek and

deprived plaintiff of the use and benefit thereof.

That if defendant, under said claims or any claim,

has any rights to the waters of Agency Creek, they

are inferior and subsequent in time to the rights of

plaintiff, herein alleged.

VI.

That the defendant unlawfully, illegally and

wrongfully diverted the water of the plaintiff from

Agency Creek and from entering his ditches, and

took and carried the same in the irrigation ditches

of the said Flathead Irrigation Project against [7]

the will, wish and consent of the plaintiff, and

thereby not only deprived plaintiff thereof but

asserted his right so to do, and caused to be levied

and assessed against the plaintiff charges for the

operation and maintenance of the said Flathead

Irrigation Project, to-wit, the sum of $ for

the year 1928, and other and other amounts for

other years, and construction charges of for

the year 1928, and other charges for previous years,

and the said defendant will continue in the follow-

ing years to make charges and claims for construc-

tion charges, operation and maintenance charges

against this plaintiff.

That the plaintiff has his own independent irriga-

tion system, acquired long prior to any right of

the Flathead Irrigation Project, which was ex-

pressly reserved to the predecessors in interest of

plaintiff and which would not be subject to any



C. J. Moody, et al. 9

construction charge thereafter to be made, nor

subject to any operation or maintenance charge for

supplying water to plaintiff's land.

VII.

That by the acts and claims of defendant the title

to plaintiff's water right is clouded, and plaintiff

is unable to have the free use and enjoyment

thereof, by reason of which the plaintiff has suf-

fered and will suffer great and irreparable injury

and damage unless the defendant is enjoined and

restrained by the order and decree of this Court

from interfering with plaintiff's rights, as afore-

said.

VIII.

That the value of the water in controversy in

this action, exclusive of interest and costs, exceeds

the sum of $3000.00.

IX.

That this action in equity is necessary to prevent

a multiplicity of suits. [8]

X.

That plaintiff has no plain, speedy or adequate

remedy at law.

WHEREFORE, Plaintiff prays that he be de-

creed for use upon his land herein described, a

water right of 220 inches, or 5.5 cubic feet of water

per second, of the waters of Agency Creek inde-

pendent of the Flathead Reclamation Project, and

not subject to any charge for construction or for
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operation or for maintenance of said Flathead Rec-

lamation Project; that the defendant be required

to set forth any claim under which he is acting or

upon which he may rely and that such claim be

held to be without right or authority and illegal

and void as to the rights of this plaintiff; that the

defendant as project manager of the Flathead

Reclamation Project, his servants, agents and at-

torneys, be enjoined and restrained from interfer-

ing with the rights of the plaintiff to divert from

Agency Creek sufficient water for the proper irriga-

tion of his said lands and other beneficial use

thereon to the extent of 220 inches of water, or .5

cubic feet of water per second, of said waters; that

the defendant be enjoined and restrained as such

project manager from assessing or causing any

assessment against plaintiff of any kind or nature

for the construction, operation or maintenance of

said Flathead Irrigation Project, and from assert-

ing or claiming that plaintiff has no water right

from said Agency Creek, and from any and every

way of clouding plaintiff's right, title and interest

in and to his said water right; that plaintiff have

such other and further relief in the premises as

may to the Court seem meet and in accordance with

equity and good conscience, and for costs of suit.

ELMER E. HERSHEY,
Attorney for Plaintiff. [9]
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State of Montana,

County of Missoula.—ss.

H. H. Francis, being first duly sworn according

to law, deposes and says:

That lie is the plaintiff in the foregoing action;

that he has heard read the foregoing complaint and

that the matters and things therein stated are true

of his own knowledge, except as to matters stated

upon information and belief, and as to such matters

he believes them to be true.

H. H. FRANCIS.

Subscribed and sworn to before me this 12th day

of October, 1929.

(Seal) RALPH L. ARNOLD,
Notary Public for the State of Montana,

residing at Missoula, Montana. My com-

mission expires Dec. 18, 1931.

[Endorsed] : Filed Oct. 15, 1929. [10]

That on November 4, 1929, Motion to Dismiss by

the United States Attorney as amicus curiae was

duly filed herein as follows, to-wit: [11]

(Title of Court and Cause.)

MOTION OF AMICUS CURIAE TO

DISMISS BILL IN EQUITY.

Comes now Wellington D. Rankin, United States

Attorney for the District of Montana, appearing
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specially by leave of Court as amicus curiae for

the sole and special purpose hereinafter set forth,

and respectfully suggests and represents to the

Court that the bill in equity filed in the above en-

titled cause should be dismissed upon the following

grounds, separately stated, to-wit:

I.

That it affirmatively appears upon the face of

said bill that this Court has no jurisdiction of the

subject of the action, for the reason that the plain-

tiff seeks to adjudicate property rights of the

United States of America without its consent.

II.

That it affirmatively appears upon the face of

said bill that this Court has no jurisdiction of the

subject of the action, for the reason that the plain-

tiff seeks to adjudicate property rights of the

United States without joining the United States of

America as a party hereto.

WELLINGTON D. RANKIN,
United States Attorney for the

District of Montana.

By HOWARD A. JOHNSON,
Assistant United States Attorney.

[Endorsed] : Filed Nov. 4, 1929. [12]

That on November 21, 1929, Motions to Dismiss

by C. J. Moody, as Project Manager, and as an
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individual, were duh^ filed herein as follows, to-

wit: [13]

(Title of Court and Cause.)

MOTION TO DISMISS BILL OF COMPLAINT.
Conies now the defendant (\ J. Moody as l^roject

Manager of Flathead Reclamation Project, and

moves the Court to dismiss the above entitled action

on the following grounds:

I.

That the Court has no jurisdiction of the subject

of this action to establish by decree an independent,

individual water right, for irrigation and domestic

purposes, to waters flowing on said Flathead Indian

Reservation, as against the rights of the United

States of America to said waters and the admin-

istration and apportionment thereof.

II.

That there is a defect of parties defendant in

said action in that it appears from the bill of com-

plaint therein that said C. J. Moody as Project

Manager of said Flathead Reclamation Project is

an employee of the United States, and is interested

and can be interested in said cause of action only

in his capacity as such employee of the United

States of America in charge of said Reclamation

Project as Project Manager; that the property

rights of the United States of America are involved

in this action ; and that the United States of America

is a necessary party defendant to the said
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action, but is not joined or sued as defendant

therein. [14]

III.

That the bill of complaint in said action fails

to state facts sufficient to constitute a cause of

action, in that it appears affirmatively from the

averments thereof:

1. That plaintiff, in this suit against an em-

ployee of the jT^overnment of the United States of

America, seeks adjudication of property rights of

said United States without also joining said United

States as party defendant.

2. That without joining as party defendant the

effective party, to-wit, the United States of America,

the employer of said C. J. Moody, Project Manager

of said Reclamation Project, plaintiff prays this

Court to enjoin said employee from carrying out

the orders, rules and regulations of his employer,

the said United States, with respect to the admin-

istration of property, title to which is claimed and

asserted by said United States.

3. That it does not appear from the allegations

of the bill of complaint that plaintiff has exhausted

his legal remedies.

BENJ. P. HARWOOD,
Attorney for Defendant 0. J. Moody

as Project Manager of Flathead

Reclamation Project.

[Endorsed] : Filed Nov. 21, 1929. [15]
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(Title of Court and Cause)

MOTION TO DISMISS BILL OF COMPLAINT.
Comes now the defendant C. J. Moody in his in-

dividual capacity and moves the Court to dismiss

the above entitled action as to said defendant as a

private individual upon the ground and for the

reason that the bill of complaint herein fails to

state facts sufficient to constitute a cause of action

against said C. J. Moody as a private individual, in

that it affirmatively appears upon the face thereof

ithat all acts complained of on the part of C. J.

Moody were acts performed by him in his capacity

as Project Manager of Flathead Reclamation Pro-

ject, under the direction and authority of the Sec-

retary of the Interior of the United States of

America, and not in his capacity as a private in-

dividual or otherwise than as such Project Manager.

BENJ. P. HARWOOD,
Attorney for Defendant C. J. Moody.

[Endorsed] : Filed Nov. 21, 1929. [16]

That on March 1, 1930, Answer was duly filed

herein as follows, to-wit: [17]

(Title of Court and Cause.)

ANSWER.
Defendant herein, C. J. Moody, on his own behalf,

and as Engineer and project manager of Flathead
Irrigation Project, for answer to plaintiff's bill of

complaint herein, says:
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I.

Defendant admits each and every averment set

forth and alleged in paragragh numbered I of plain-

tiff's bill of complaint, but alleges that the said

Flathead Irrigation Project is incorrectly desig-

nated in the title of this action and in certain ])nra-

graphs of the complaint herein as Flathead Recla-

mation Project, and alleges that the said project is

subject, not to the Reclamation laws, but to the

Indian Irrigation Project laws of the United

States.

Defendant further alleges that by a treaty be-

tween the United States and the Confederated

tribes of Flathead, Kootenai and Upper Pend

d' Oreilles Indians made July 16, 1855 (12 Stat. 975),

ratified March 8, 1859 and proclaimed April 15,

1859, the Confederated tribes ceded, released and

conveyed to the United States all their right, title

and interest in and to a large portion of the coun-

try then occupied or claimed by them being in what

is now the Northwestern part of the state of Mon-

tana; and the United States set aside and there

reserved for the exclusive use, benefit and occu-

pancy of the said Confederated tribes and as a gen-

eral Indian reservation, upon which might be placed

other friendly tribes and bands of Indians, a part

of the lands so ceded and relinquished, which part

so set aside and reserved as an Indian reservation

js designated and known as the Flathead Indian

Reservation. The purpose and effect of this treaty

was, in keeping with the general Indian policy of
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the United States, to enable these Indians to aban-

don their [18] habits as a nomadic and uncivilized

people and to become a self-supporting agricultural

and civilized people with permanent homes on lands

thereafter to be allotted to them in severalty. The

lands of said reservation are arid and without ar-

tificial irrigation are valueless for farming and the

growing of agricultural crops thereon; and said

reservation was and is too small in area to enable

these Indians to support themselves as a nomadic

and uncivilized people as they had theretofore lived

and supported themselves upon the much larger

area occupied and claimed by them. Upon the mak-

ing of said treaty the said Confederated bands of

Indians removed to and settled upon and have

thereafter remained upon and occupied said In-

dian reservation and began and have continued to

support themselves by farming and the growing of

agricultural crops upon the lands of said reserva-

tion by means of artificial irrigation with the

waters flowing: upon said reservation. By the estab-

lishment of this reservation the United States, as

sole owner of the lands and waters thereon, re-

served for irrigation and other beneficial purposes

upon the lands of said reservation and exempted

from appropriation under territorial or state laws

or otherwise, all of the waters upon said reserva-

tion including all of the waters of the Agency
Creek, which has its source and flows wholly within

the boundaries of said reservation.



18 li. II. Francis vs.

II.

Defendant admits that the said lands described

in paragraph numbered II of plaintiff's bill of

complaint are situate within tlie Flathead Indian

Reservation, in Missoula County, State of Montana

;

but as to whether plaintiff is the owner thereof this

defendant is without knowledge.

III.

Defendant admits that said land except thirty

acres thereof, is arid agricultural land, and that

irrigation thereof is necessary to produce crops

thereon. And defendant is without knowledge

whether 220 acres of said land can be irrigated;

or whether one inch of water per acre, or 5.5 cubic

feet of water per second is required for the reason-

able irrigation of said land, and for domestic use

thereon. That as to the value of said land, with or

without water [19] for irrigation thereof and for

domestic use, defendant is without knowledge.

IV.

Defendant admits that Nicola White Coyote,

Mary Michel, Michel Revais and Mary Finley,

Flathead Indians of the Flathead tribe or nation

of Indians, were allottees of the respective lands

mentioned in the first sentence of paragraph num-
bered IV of plaintiff's complaint; that the said

lands so allotted to Nicola White Coyote were by
the United States conveyed in trust for the benefit

of said allottee by trust patent dated October 8,
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1908, and were thereafter, on February 6, 1922

conveyed to H. H. Francis, by patent in fee; that

the said lands so allotted to Mary Michel were by

the United States conveyed in trust for the bene-

fit of said allottee by trust patent dated October 8,

1908, and were thereafter, on July 10, 1922 con-

veyed to H. H. Francis by patent in fee; that the

said lands so allotted to Michel Revais were by the

United States conveyed in trust for the benefit of

said allottee by trust patent dated Oct. 8, 1908, and

were thereafter, on or about June 10, 1914 con-

veyed to Charles H. Madeen by patent in fee; that

the said lands so allotted to Mary Finley were by

the United States conveyed in trust for the benefit

of said allottee by trust patent dated October 8,

1908, and were thereafter on November 29, 1918

conveyed to H. H. Francis by patent in fee. But

defendant denies that as such Indian allottees, or

in any other capacity, said Indians or their suc-

cessors in interest were ever entitled to water as

might be required to irrigate said lands out of or

through the Flathead Irrigation Project, without

cost to them in whole or in part for construction

of the irrigation system of said Project, either un-

der the provisions of Section 9 of an Act duly

passed by Congress of the United States and ap-

proved March 29, 1908 (35 Stat. L. 448), or under

the provisions of any other statute, treaty, law or

regulation.

Defendant is without knowledge whether said

allottees sold their interest in said several tracts
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of land to a predecessor in interest of plaintiff, and

defendant denies plaintiff's allegation that no con-

struction costs have been incurred which would be

a proper charge against such purchaser or plaintiff,

but on the contrary defendant [20] alleges that the

pro rata per acre costs of constructing the system

of irrigation ditches of said Flathead Irrigation

Project are properly and lawfully chargeable

against said lands and the purchaser thereof. De-

fendant is without knowledge whether plaintiff is

now the owner of all the interest of said Indians in

and to said lands. Defendant denies that said In-

dians had any such water rights as alleged in para-

graph IV of plaintiff's complaint; and denies that

plaintiff acquired, or is now the owner of any such

water rights. And defendant further denies that

plaintiff as such owner or successor in interest, or

otherwise, is entitled to water to irrigate said lands

without payment of costs of construction of said

irrigation system.

Defendant denies that any irrigation system for

the irrigation of said lands consisted of ditches

taken out of Agency Creek by said Indian allottees

or others about the year 1875 or long prior to June

21, 1906, or at any other time ; and defendant denies

that there was any such system consisting of thirty

inches for the lands allotted to Mary Finley, or

sixty inches for the lands allotted to Mary Michel

or fifty inches for the lands allotted to Nicola White
Coyote. Defendant is without knowledge that for

a long time prior to June 21, 1906 said allottees
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were in the occupancy, ownership or possession of

the lands mentioned in plaintiff's complaint; and

defendant denies that any of said allottees w^as di-

verting the waters of said Agency Creek upon the

said several tracts of land described in plaintiff's

complaint ; and defendant is without knowledge

whether the said allottees used the said water for

the necessary irrigation of crops, or for other bene-

ficial use, upon the whole of said lands or any part

thereof.

Defendant denies plaintiff's allegation that no

appropriation of Agency Creek was made by the

Reclamation Service prior to the 10th day of Octo-

ber, 1913; but, on the contrary, defendant alleges

that all waters of Agency Creek flowing on said

Indian reservation were and have been reserved and

owned by the Government of the United States ever

since the establishment of said Flathead Indian

Reservation in or about the year 1855. [21]

Defendant denies that in the spring of 1912, or

at any other time, Michel Revais, allottee of lands

described in plaintiff's complaint, appropriated, or

caused to be appropriated or diverted, from Agency

Creek, by means of dam or ditch or otherwise,

eighty inches or any other quantity of the waters

tof said Agency Creek for the purpose of irrigating

his said lands, or for any other purpose; and de-

fendant denies that said Michel Revais, or any

other person, did or could appropriate or acquire

'individual or separate right in or to any part of

'the water of said creek without proper authorized
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grant thereof from the United States Government,

the owner of said waters. And defendant denies

that a total of 220 inches of water alleged to have

been appropriated by predecessors in interest of

plaintiff, or 5.5 cubic feet of water per second, or

any other quantity of the waters of said Agency

Creek, through said ditches, or any ditches, ever

became the property of plaintiff, or that plaintiff

became vested with prior right, or any right, to the

use of 220 inches, or any quantity, of said waters

through, or by transfer from the predecessors in

interest of jjlaintiff, by transfer to him of 250

acres of land, or any land; and defendant denies

that 220 inches, or any quantity, of the waters of

said Agency Creek ever became or was at any time

appurtenant to said lands or any lands on said In-

dian reservation owned or claimed to be owned by

plaintiff; and defendant denies that any of said

lands in excess of 180 acres have ever been irrigated.

And defendant denies that plaintiff or his predeces-

sors in interest ever used any waters of said Agency
Creek from and after the year of said alleged ap-

propriation, or any other year, by appropriation or

through any right of appropriation, for the irriga-

tion of said lands, or any land, or otherwise Wv^n

as the said waters were apportioned, allocated and
delivered to the predecessors of plaintiff and to

plaintiff by the United States Government through

the Secretary of the Interior of said Government.
And defendant alleges that, to secure the apportion-

ment, allocation and delivery of said waters as last
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aforesaid, plaintiff's predecessors in interest and

plaintiff have made written application from time

to time to said Secretary of the Interior, under rules

and regulations duly established by said secretary

in accordance with law, for the use of said water

to irrigate crops [22] growing on part of said lands

claimed l\v plaintiff. And defendant denies that

defendant, in his individual capacity, or otherwise,

ever interfered with any water rights of plaintiff

to his loss and damage or otherwise.

Defendant further denies that plaintiff, by ap-

propriation or otherwise, ever became, or is now

entitled to the use of said water, or any water,

without the payment of costs of operation or main-

tenance incurred by the Flathead Irrigation Ser-

vice. And defendant denies that plaintiff is en-

titled to the use of said waters without interference

by defendant or the Government of the United

States, in the administration and distribution of

said water, under the provisions of any Act of

Congress, or at all.

y.

Defendant denies that while plaintiff was owner

of said lands, or said alleged water right, or at

any other time, or in any other circumstances, or

while plaintiff was in the use, possession or enjoy-

ment thereof, or at any other time, or under any

other circumstances, defendant wrongfully, illegally

or unlawfully claimed or claims any water right

of plaintiff to 220 inclies. or any othei' (juantity of

water, under the laws, treaties and statutes of the
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United States, or otherwise, in relation to said

Flathead Irrigation Project, or otherwise, but, on

the contrary, alleges that plaintiff has no water

right upon said reservation other than as herein

mentioned.

Defendant admits that as manager of said irriga-

tion project, he has claimed, and still claims that

plaintiff never had, nor has, any absolute right to,

nor was, nor is, entitled to any certain quantity of

the waters of said Agency Creek, other than such

amount of the waters thereof apportioned, allocated

and distributed to him for the irrigation of the

portion of said lands actually under cultivation at

the time said waters were necessary and used in the

irrigation of crops thereon, but denies that in his

individual capacity he has made such el aims or

allegations. And defendant denies that defendant

ever unlawfully diverted any waters from said

Agency Creek to which plaintiff was or is entitled,

or unlawfully deprived plaintiff of the use and

benefit thereof, or of any waters of said creek.

And defendant denies that either individually, or

otherwise, except as [23] such project manager,

he has ever had, claimed or asserted any right in

or to the waters of said creek or any part thereof

;

and avers that each and every right in and to the

waters of said creek, ever asserted or claimed by

defendant, was on liehalf of the United States and

in his capacity as Project Manager of said Flat-

head Irrigation Project, under the direction and

authority, in that behalf, of the Secretary of the
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Interior of the United States Government. De-

fendant denies that the rights asserted by him, in

the administration of the waters of said Agency

Creek, are inferior or subsequent in time, or in

any wise, to any right, or alleged rights of plain-

tiff or any other person.

VI.

Defendant denies that he at any time unlawfully,

illegally, or wrongfully or otherwise diverted any

water, belonging to plaintiff, from said Agency

Creek, or prevented any such water from entering

plaintiif's ditches; or that defendant unlawfully,

illegally or wrongfully or otherwise took or di-

verted, or carried in the irrigation ditches of said

Flathead Irrigation Project, any water belonging

to plaintiff, against the will, wish and consent of

plaintiff, or otherwise. And defendant denies that

defendant unlawfully, illegally or wrongfully de-

prived plaintiff of any water of said creek, or un-

lawfully asserted the right of defendant so to do.

Defendant further denies that he unlawfully,

illegally or wrongfully caused to l)e levied or assessed

against plaintiff charges for operation or mainte-

nance of said Flathead Irrigation Project in the

sum of $ , or any other sum, for the year

1928 or for any other year; and defendant further

denies that he imlawfully, illegally or wrongfully

caused to be levied or assessed against plaintiff

construction charges in the sum of $ , or

any other sum, for the year 1928, or for any other
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year. Defendant further denies that he will unlaw-

fully, illegally or wrongfully in the following years

make charges or claims against plaintiff for con-

struction, operation and maintenance of said irriga-

tion project.

Defendant, however, admits and avers that as

the duly authorized employee and as said manager

in behalf of the United States Government, under

the direction and authority of the Secretary of

the Interior, pursuant to the laws and statutes of

the United States, he assessed against said lands

claimed by plaintiff the said charges for construc-

tion, operation and maintenance of said irrigation

system for the year 1928, and other years; and

further alleges that said charges, [24] and each

thereof, were and are lawful and proper.

Defendant denies that plaintiff has his own in-

dependent irrigation system acquired at any time,

or at all; or that any such independent irrigation

system was ever reserved by or to the predecessors

in interest of plaintiff, or acquired by plaintiff from

said predecessors or in any other manner; or that

any such alleged independent irrigation system

exempts, or could or can exempt, said lands from

said charges for construction, operation or main-

tenance of said Flathead Irrigation Project.

VII.

Defendant denies that by any acts or claims of

defendant in his individual capacity, or as said

Project Manager, or otherwise, or at all, any water
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right of plaintiff is clouded, or that plaintiff is

unable to have the free use or enjoyment of any

water owned by plaintiff, but alleges, on the con-

trary, that plaintiff has no independent water right

in the waters of said Agency Creek. And defendant

further denies that plaintiff has suffered, or will

suffer, any great or irreparable injury or damage,

or any damage at all, uidess defendant is enjoined

and restrained by order or decree of this Honorable

Court from interfering with plaintiff's rights, or

alleged rights, set up in his bill of complaint.

Defendant further avers that each and all acts

performed by him, in the administration and oper-

ation of said Flathead Irrigation Project, have been

lawfidly performed by him as employee and man-

ager for the United States Government, pursuant to

the laws thereof, under the authority, direction,

(rules and regulations of the Secretary of the In-

terior of the United States.

VIII.

Defendant is without knowledge of the value

of the water mentioned in plaintiff's complaint.

IX.

Defendant denies that this action or suit in equity

is necessary to prevent a multiplicity of suits.

X.

Defendant denies that plaintiff has no plain,

speedy or adequate remedy at law. [25]
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XI.

Defendant further avers that by this action plain-

tiff seeks not only to adjudicate the legality of the

charges sought to be collected by defendant C. J.

Moody as Project Manager of said Flathead Irri-

gation Project, but seeks also to assert alleged rights

by appropriation in the waters of said Flathead

Indian Reservation adverse to those of the United

States, and to adjudicate the property rights of the

United States, in and to said waters, and to ques-

tion the authority and to control and interfere with

the acts of the United States Government in ad-

ministering the waters belonging to the United

States, originating and flowing upon said Indian

reservation; that as to all matters but the adjudi-

cation of the said charges to be collected by the

defendant as such Project Manager, the United

iStates is a necessary party, but has not been and

icannot be made a party to this action; that this

(Court consequently is without the necessary party

defendant and without jurisdiction to adjudicate

plaintiff's alleged rights by appropriation as against

the rights of the United States in the said waters;

that the sole question properly before this Court

in the alcove entitled action is the legality of the

said charges demanded of plaintiff as a user of

the water delivered through the works of said Flat-

head Irrigation Project by defendant C. J. Moody

as Project Manager thereof.
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XII.

Defendant denies each and every averment con-

tained in plaintiff's complaint which is not here-

inbefore specifically admitted or denied.

For further answer and first affirmative defense

to the bill of complaint herein, defendant says

:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March 8,

1859 and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the country then occu-

pied [26] or claimed by them being in what is now

the Northwestern part of the State of Montana;

and the United States set aside and there reserved

for the exclusive use, benefit and occupancy of the

said Confederated tribes and as a general Indian

reservation, upon which might l)e placed other

friendly tribes and bands of Indians, a part of the

lands so ceded and relinquished, which part so set

aside and reserved as an Indian I'eservation is des-

ignated and known as the Flathead Indian Reser-

vation. The purpose and effect of this treaty was,

in keeping with the general Indian policy of the

United States, to enable these Indians to abandon

their habits as a nomadic and uncivilized people

and to become a self-supporting agricultural and
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civilized people with permanent homes on lands

thereafter to be allotted to them in severalty. The

lands of said reservation are arid and without arti-

ficial irrigation are valueless for farming and the

growing of agricultural crops thereon; and said

reservation was and is too small in area to enable

these Indians to support themselves as a nomadic

and uncivilized people as they had theretofore lived

and supported themselves upon the much larger

area occupied and claimed by them. Upon the

making of said treaty the said Confederated bands

of Indians removed to and settled upon and have

thereafter remained upon and occupied said Indian

reservation and began and have continued to supDort

themselves by farming and the growing of agricul-

tural crops upon the lands of said reservation by

means of artificial irrigation with the waters flow-

ing upon said reservation. By the establishment

of this reservation the United States, as sole owner

of the lands and waters thereon, reserved for irriga-

tion and other beneficial uses upon the lands of

said reservation and exempted from appropriation

under territorial or state laws or otherwise, all

of the waters upon said reservation including all

/of the waters of said Agency Creek, which has its

source and flows wholly within the boundaries of

said reservation.

II.

That the only right plaintiff, or his predecessors

in interest, ever had to use said waters or any part

thereof, was and is the right to use for irrigation
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and other beneficial purposes, the amount of said

waters apportioned and distributed to them, or

to [27] him, under the laws of the United States

and the rules and regulations of the Secretary of

the Interior of the United States Government, sub-

ject to lawful charges for operation, maintenance

and construction, of said project thereunder; and

that neither the said water, nor any part thereof,

on said Indian Reservation, was or could be appro-

priated, or title thereto acquired by plaintiff, or by

his alleged predecessors, or by any person, by such

alleged appropriation.

And for a further and second affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty betw^een the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 02 Stat. 975) ratified March 8,

11859 and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the country then occupied

or claimed by them being in what is now the North-

western part of the State of Montana; and the

,United States set aside and there reserved for the

exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian Res-

ervation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands
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so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated

and knowTi as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keep-

ing with the general Indian policy of the United

States, to enable these Indians to abandon their

habits as a nomadic and uncivilized people and to

become a self-supporting agricultural and civilized

people with permanent homes on lands thereafter

to be allotted to them in severalty. The lands of

said reservation are arid and without artificial irri-

gation are valueless for farming and the growing

of agricultural crops thereon; and said reservation

is too small in area to enable these Indians to sup-

port themselves as a nomadic and uncivilized people

as they had theretofore lived and supported them-

selves upon the much larger area occupied and

claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed to

and settled upon and have thereafter [28] remained

upon and occupied said Indian reservation and

began and have continued to support themselves

by farming and the growing of agricultural crops

upon the lands of said reservation by means of

artificial irrigation with the waters flowing upon
said reservation. By the establishment of this res-

ervation the United States, as sole owner of the

lands and waters thereon, reserved for irrigation

and other beneficial uses upon the lands of said

reservation and exempted from appropriation under
territorial and state laws or otherwise, all of the
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waters upon said reservation including all of the

waters of said Agency Creek, which has its source

and flows wholly within the boundaries of said res-

ervation.

II.

That the only right plaintiff, or his predecessors

in interest, ever had to use said waters or any part

'thereof, was and is the right to use for irrigation

and other beneficial purposes, the amount of said

waters apportioned and distributed to them, or

to him, under the laws of the United States and

the rules and regulations of the Secretary of the

Interior of the United States Government, subject

to lawful charges for operation, maintenance and

construction of said project thereunder; and that

neither the said waters, nor any part thereof, on

said Indian Reservation, was or could be appro-

priated, or title thereto acquired by plaintiff, or

by his alleged predecessors, or by any person, by

such alleged appropriation.

III.

Defendant further avers that by this action plain-

tiff seeks not oidy to adjudicate the legality of the

charges sought to be collected by defendant as

Project Manager of said Flathead Irrigation Proj-

ect, but seeks also to assert alleged rights by ap-

propriation in the waters of said Flathead Indian

Reservation adverse to those of the United States,

and to adjudicate the property rights of the United

States in and to said waters, originating and flow-
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iiig upon said Indian Reservation, and that to that

extent plaintiff seeks by this action to quiet title

in and to said waters and water rights as against

the United States; that as to such issue the United

States is a necessary party, but has not been and

cannot be made a party [29] to this action; that

this Court consequently is without the necessary

party defendant and without jurisdiction to quiet

plaintiff's alleged title to water rights by appro-

priation as against the reserved rights of the United

States in the said waters; that the sole question

properly before this Court in the above entitled

action is the legality of the said charges demanded

of plaintiff as a user of the water delivered through

the works of said Flathead Irrigation Project, by

defendant as Project Manager thereof.

And for a further and third affirmative defense

to the bill of complaint herein, defendant says:

I.

That the said Agency Creek mentioned in plain-

tiff's complaint is entirely within the confines of

the Flathead Indian Reservation and that all right,

title and interest in the waters of said stream and
the possession, control, nse and administration

thereof, have during all the times mentioned in said

complaint been and now are reserved to and vested

in the United States, under the exclusive jurisdic-

tion and control of the Congress of the United
States, for the equal use and benefit of all lands

within said reservation under the laws, treaties

and statutes of the United States, and not subject
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to the laws of the state of Montana relative to the

appropriation of waters; that the only right plain-

tiif , or his predecessors in interest, ever had to use

said waters or any part thereof, was and is the right

to use, for irrigation and other beneficial purposes,

the amount of said waters apportioned and distrib-

uted to them, or to him, under the laws of the

United States and the rules and regulations of the

Secretary of the Interior of the United States Gov-

ernment, subject to lawful charges for operation,

maintenance and construction of said project there-

under ; and that neither the said water, nor any part

thereof, on said Indian Reservation, was or could

be appropriated, or title thereto acquired by plain-

tiff, or by his alleged predecessors, or by any person,

l)y such alleged appropriation.

II.

Defendant further avers that all acts performed

by defendant [30] C. J. Moody as Project Manager

of the Flathead Irrigation Project, and complained

of in plaintiff's complaint, with regard to the lands

and waters mentioned therein, were and are, and

will continue to be proper and lawful acts in pur-

suance of the orders, rules and regulations of the

Secretary of the Interior of the United States,

made and promulgated by said Secretary, under

and l)y virtue of the authority vested in him by the

laws and statutes of the United States to carry the

same into effect.
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III.

Defendant further avers that a decree by this

Honorable Court declaring plaintiff the owner of

certain water-rights in the waters of said Agency

Creek by appropriation as against the said rights

of the United States, as demanded by plaintiff, will

decrease the supply of waters available for distribu-

tion by the United States for the equal use and

benefit of the land of said reservation irrigable

therefrom as contemplated by law.

IV.

Defendant further avers that such decree would

constitute an interference with the administration

of the waters of said Agency Creek on said reserva-

tion, as administered through the irrigation system

constructed and owned by the Government of the

United States, and would tend to hamper and pre-

vent the United States from administering and

distributing necessary waters to a large number

of Indians and others on said reservation entitled

thereto for irrigation purposes under the treaties

and laws of the United States; and would tend to

hamper and disrupt the administration of said

water on said reservation by the United States

Government.

And for a further and fourth affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-
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head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March

8, 1859, and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the country then [31]

occupied or claimed by them being in what is now
the Northwestern part of the State of Montana;

and the United States set aside and there reserved

for the exclusive use, benefit and occupancy of the

said Confederated tribes and as a general Indian

reservation, upon which might be placed other

friendly tribes and bands of Indians, a part of the

lands so ceded and relinquished, which part so set

aside and reserved as an Indian Reservation is

designated and known as the Flathead Indian

Reservation. The purpose and effect of this treaty

was, in keeping with the general Indian policy

of the United States, to enable these Indians to

abandon their habits as a nomadic and uncivilized

people and to become a self-supporting agricul-

tural and civilized people with permanent homes

on lands thereafter to lie allotted to them in sever-

alty. The lands of said reservation are arid and

without artificial irrigation are valueless for farm-

ing and the growing of agricultural crops thereon;

and said reservation was and is too small in area

to enable these Indians to support themselves as a

nomadic and uncivilized people as they had thereto-

fore lived and supported themselves upon the much
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larger area occupied and claimed by them. Upon

the making of said treaty the said Confederated

tribes of Indians removed to and settled upon and

have thereafter remained upon and occupied said

Indian reservation and began and have continued

to support themselves by farming and the growing

of agricultural crops upon the lands of said reserva-

tion by means of artificial irrigation with the waters

flowing upon said reservation. By the establish-

ment of this reservation the United States, as solo

owner of the lands and waters thereon, reserved

for irrigation and other beneficial uses upon the

lands of said reservation and exempted from appro-

priation under territorial or state laws or other-

wise, all of the waters upon said reservation includ-

ing all of the waters of said Agency Creek, which

has its source and flows wholly within the boun-

daries of said reservation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and exercised the actual,

visible, open, notorious and exclusive owner-

ship, [32] possession and control of all the waters

of said Agency Creek, under claim of title in the

United States as aforesaid and hostile to the claims

of all other persons whomsoever; that for a period

of more than ten years immediateh' preceding the
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filing' of this action the United States has by means

of reservoirs, dams, ditches, flumes, headgates and

other works under the Flathead Irrigation Project

taken actual physical possession and control of all

of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regulations of the Secretary of

the Interior relative to said Flathead Irrigation

Project, and not otherwise; that at all times during

said period of more than ten years immediately pre-

ceding the filing of this action, the plaintiff and his

predecessors have been permitted by the United

States to use only such waters as have been delivered

to them by it under said project; thnt during the

whole of said period the plaintiff and his predeces-

sors have used said waters only vidth the permission

and consent of the United States and subject to

its asserted title thereto, and not under claim of title

in themselves or adverse to the title of said United

States.

III.

That by reason of the premises the United States

has title by adverse possession in nnd to all the

waters mentioned in plaintiff's complaint, and in

and to ail the watei's of said Agency Creek as

against any possible claim of title in plaintiff.
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And for a further and fifth affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai, and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified I\Lareh 8,

1859, and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the country then [33]

occupied or claimed by them being in what is now

the Northwestern part of the State of Montana ; and

the United States set aside and reserved for the

exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands

so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keep-

ing with the general Indian policy of the United

States, to enable these Indians to abandon their

habits as a nomadic and uncivilized people and to be-

come a self-supportiug agricultural and civilized

people with permanent hoines on lands thereafter to

be allotted to theni in severalty. The lands of said res-

ervation are arid and without artificial irrigation are

valueless for farming and the growing of agricultural
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crops thereon; and said reservation was and is too

small in area to enable these Indians to support

themselves as a nomadic and uncivilized people as

they had theretofore lived and supported themselves

upon the much larger area occupied and claimed by

them. Upon the making of said treaty the said

Confederated bands of Indians removed to and

settled upon and have thereafter remained upon

and occupied said Indian reservation and began and

have continued to support themselves by farming

and the growing of agricultural crops upon the

lands of said reservation by means of artificial

irrigation with the waters flowing upon said reser-

vation. By the establishment of this reservation

the United States as sole owner of the lands and

waters thereon, reserved for irrigation and other

beneficial uses upon the lands of said reservation

and exempted from appropriation under territorial

or state laws or otherwise, all of the waters upon

said reservation including all of the waters of said

Agency Creek, which has its source and flows wholly

within the boundaries of said reservation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and [34] exercised the

actual, visible, open, notorious and exclusive owner-

ship, possession, and control of all the waters of said

Agency Creek, under claim of title in the United
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States as aforesaid and hostile to the claims of all

other persons whomsoever; that for a period of

more than ten years immediatel}^ preceding the filing

of this action the United States has by means of

reservoirs, dams, ditches, flumes, headgates and

other works under the Flathead Irrigation Project

taken actual ph3^sical possession and control of all

of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regulations of the Secretary of

the Interior relative to said Flathead Irrigation

Project, and not otherwise ; that at all times during

said period of more than ten years immediately

preceding the filing of this action, the plaintiff and

his predecessors have been i)ermitted by the United

States to use only such waters as have been delivered

to them by it imder said project; that during the

whole of said period the plaintiff and his predeces-

sors have used said waters only with the permission

and consent of the United States and subject to its

asserted title thereto, and not imder claim of title

in themselves or adverse to the title of said United

States.

III.

That by reason of the premises the plaintiff is

barred by the provisions of Sections 9015, 901 G, 9018

and 9041 of the Revised Codes of the State of Mont-

ana 1921, from asserting any right, title or interest in
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or to said waters or water-rights adverse to the

United States or to this defendant.

And for a further and sixth affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified Marcli

8, 1859, and proclaimed April 15, 1859, the Con-

federated tribes [35] ceded, released and conveyed

to the United States all their right, title and interest

in and to a large portion of the country then occu-

pied or claimed by them being in what is now the

Northwestern part of the State of Montana ; and the

United States set aside and there reserved for the

exclusive use, benefit and occupancy of the said Con-

federated tribes and as a general Indian reserva-

tion, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands so

ceded and relinquished, which part so set aside and

reserved as an Indian reservation is designated and

known as the Flathead Indian Reservation. The

purpose and effect of this treaty was, in keeping

with the general Indian policy of the United States,

to enable these Indians to abandon their habits as

a nomadic and uncivilized people and to become a

self-supporting agricultural and civilized people

with permanent homes on lands thereafter to be

allotted to them in severalty. The lands of said
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reservation are arid and without artificial irriga-

tion are valueless for farming and the growing of

agricultural crops thereon ; and said reservation was

and is too small in area to enable these Indians to

support themselves as a nomadic and uncivilized

people as they had theretofore lived and supported

themselves upon the much larger area occupied and

claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed to

and settled upon and have thereafter remained upon

and occupied said Indian reservation and began and

have continued to support themselves by farming

and the growing of agricultural crops upon the

lands of said reservation ])y means of artificial irri-

gation with the waters flowing upon said reserva-

tion. By the establishment of this reservation the

United States, as sole owner of the lands and waters

thereon, reserved for irrigation and other beneficial

uses upon the lands of said reservation and

exempted from appropriation under territorial or

state laws or otherwise, all of the waters upon said

reservation including all of the waters of said

Agency Creek, which has its source and flows wholly

within the boundaries of said reservation.

II.

That the United States has continuously and at

all times [36] since about the year 1855 and for a

period greatly exceeding ten years prior to the

filing of this action, had, asserted and exercised the

actual, visible, open, notorious and exclusive owner-
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ship, possession and control of all the waters of said

Agency Creek, under claim of title in the United

States as aforesaid and hostile to the claims of all

other persons whomsoever; that for a period of

more than ten years immediately preceding the

filing of this action the United States has by means

of reservoirs, dams, ditches, flumes, headgates and

other works under the Flathead Irrigation Project,

taken actual physical possession and control of all

of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regulations of the Secretary of

the Interior relative to said Flathead Irrigation

Project, and not otherwise ; that at all times during

said period of more than ten years immediately

preceding the filing of this action, the plaintiff and

his predecessors have been permitted by the United

States to use only such waters as have been de-

livered to them by it under said project; that dur-

ing the whole of said period the plaintiff and his

predecessors have used said waters only with the

permission and consent of the United States and

subject to its asserted title thereto, and not under

claim of title in themselves or adverse to the title

of the United States.

III.

That by reason of the premises the plaintiff has

been guilty of laches and should not now be heard
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in equity to set up or assert any right, title or

interest in or to said waters or water-rights adverse

to the United States or to this defendant.

And for a further and seventh affirmative defense

to the bill of complaint herein, defendant says:

T.

That there is another and prior action pending

in the District Court of the Fourth Judicial District

of the State of Montana in and [37] for the County

of Missoula, between the same parties for the same

cause, to-wit, between H. H. Francis, plaintiff

herein, and C. J. Moody, and C. J. Moody, as Pro-

ject Manager of Flathead Irrigation Project, de-

fendant herein ; that said action pending in the said

state court as aforesaid was filed on or before the

3rd day of October, 1928, and approximately one

year prior to the filing of the complaint herein ; that

said action in said state court involves precisely the

same facts and issues as the present suit in equity,

and prays the same relief, namely the adjudication

of the said supposed water-rights of plaintiff H. H.

Francis and an injunction against C. J. Moody

individually and as Project Manager of Flathead

Irrigation Project enjoining him from interfering

with the said alleged waters and water-rights of

plaintiff H. H. Francis and from demanding or

collecting from said plaintiff the said charges of

the United States vmder the said Flathead Irriga-

tion Project.
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WHEREFORE defendant having fully answered

plaintiff's complaint herein, prays that plaintiff's

action herein be dismissed ; and that defendant have

and recover costs of this action.

WELLINGTON D. RANKIN,
United States Attorney for the District of

Montana.

HOWARD A. JOHNSON,
ARTHUR P. A(^HER,

Assistant United States Attorneys for the

District of Montana.

BENJ. P. HARWOOD,
Attorneys for defendant C. J. Moody and

C. J. Moody as Project Manager of Flat-

head Irrigation Project. [38]

United States of America,

State & District of Montana,

County of Missoula—ss.

C. J. MOODY, being first duly sworn, deposes

and says:

That he is the person named as defendant in the

above entitled action in his individual capacity and

as Project Manager of the Flathead Irrigation

Project, incorrectly designated therein as Flathead

Reclamation Project.

That he has read the above and foregoing answer

and knows the contents thereof and that the facts

and matters therein stated are true.

C. J. MOODY,
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Subscribed and sworn to before me this 28th day

of February, 1930.

(Seal) BENJ. P. HARWOOD,
Notary Public for the State of Montana,

residing at Billings, Montana. My com-

mission expires January 20, 1933.

[Endorsed] : Filed March 1, 1930. [39]

That on April 12, 1930, Reply was duly filed

herein as follows, to-wit : [40]

(Title of ('ourt and ('ause.)

REPLY.
I.

Now comes the plaintiff in the above entitled

action, and in reply to the answer of defendant,

denies each and every allegation of said answer,

save and except as the same is alleged in plaintiff's

complaint.

II.

Plaintiff denies each and every allegation of the

further answer and first affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

III.

Plaintiff denies each and every allegation of the

further answer and second affirmative defense of

defendant, except as any material matter or thing
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therein alleged may have been stated in plaintiff's

complaint.

IV.

Plaintiff denies each and every allegation of the

further answer and third affirmative defense of

defendant, [41] except a.s any material matter or

thing therein alleged may have been stated in plain-

tiff's complaint.

V.

Plaintiff denies each and every allegation of the

further answer and fourth affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

VI.

Plaintiff denies each and every allegation of the

further answer and fifth affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

VII.

Plaintiff denies each and every allegation of the

further answer and sixth affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

VIII.

Plaintiff in reply to the further and seventh

affirmative defense of defendant, admits that there

is an action pending in the District Court of the

Fourth Judicial District of the State of Montana,
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in and for the County of Missoula, to adjudicate

the waters of Agency Creek, and plaintiff admits

that he is one of the plaintiffs in said action and

that defendant is one of the defendants in that

action, and save and except the foregoing, plaintiff

denies each and every allegation made therein.

WHEREFORE, Plaintiff prays for judgment,

as set forth [42] in his complaint, filed herein.

ELMER E. HERSHEY,
Attorney for Plaintiff.

United States of America,

State and District of Montana,

County of Missoula—ss.

ELMER E. HERSHEY, being first duly sworn,

on his oath deposes and says

:

That he is the attorney for the plaintiff in the

foregoing action and makes this verification for and

on behalf of said plaintiff for the reason that said

plaintiff is not within the City of Missoula where

affiant resides; that affiant has read the foregoing

reply and knows the contents thereof, and that the

matters and facts stated therein are true to the

best of his knowledge, information and belief.

ELMER E. HERSHEY.

Subscribed and sworn to before me this 10th day

of April, 1930.

(Seal) RALPH L. ARNOLD,
Notary Public for the State of Montana,

residing at Missoula, Montana. My com-

mission expires December 18, 1931.

[Endorsed] : Filed April 12, 1930. [43]
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That on June 12, 1931, Findings of Fact and (Con-

clusions of Law was duly filed herein as follows,

to-wit : [44]

(Title of Court and Cause.)

FACTS AND FINDINGS AND CONCLUSIONS
OF LAW.

Finding Of Facts.

I.

That on October 8, 1908, a trust patent "free

of all charges or encumbrances whatsoever," was

issued to Michael Revais for the North Half of the

Northwest Quarter of Section twenty-one Township

sixteen North of Range nineteen West Montana

Meridian containing eighty acres, and on October

8, 1908, a trust patent, "free of all charges or

encumbrances whatsoever," was issued to Nicola

rWhite Coyote for the Southwest Quarter of the

North East Quarter and the Northwest Quarter

of the Southeast Quarter of Section twenty-one

Township sixteen North of Range nineteen West

Montana Meridian, containing eighty acres, and

on October 8, 1908, a trust patent "free of all

charges or encumbrances whatsoever," was issued

to Mary Michel for the Northwest Quarter of the

Northeast Quarter and the West Half of the North-

east Quarter of the Northeast Quarter of Section

twenty-one Township sixteen North of Range nine-

teen West Montana Meridian, containing sixty

acres, and on October 8, 1908, a trust patent "free

of all charges or encumbrances whatsoever," was

issued to Mary Finley for the South Half of the
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Southwest Quarter of the Southeast Quarter and

the Southeast Quarter of the Southeast Quarter

of the Southwest Quarter of Section sixteen Town-

ship sixteen North of Range nineteen West Mon-

tana Meridian containing thirty acres. On June 10,

1914 a fee patent was issued to Charles N. Madeen

for the lands [45] allotted to Michael Revais, on

February 6, 1922 a fee patent was issued to H. H.

Francis for the lands included in the allotment

of Nicola White Coyote, and on November 29, 1918

a fee patent was issued to H. H. Francis for the

lands allotted to Mary Finley and in all three

patents so issued no lien was claimed whatsoever,

on July 19, 1922 a fee patent w^as issued to H. H.

Francis for the lands allotted to Mary Michel and

there was inserted in said patent without any

authority from Congress or any statute whatsoever

that said lands were subject to a lien for the cost

and charges due the United States on account of

the construction of the Irrigation System or acqui-

sition of water rights by which said lands have

been or are to be reclaimed as prescribed in the Act

of Congress of May 18, 1916.

II.

That on or about 1893, Michael Revais with others

constructed a ditch from Finley Creek to and upon

the lands thereafter allotted to him and patented

land with the sanction and aid of the Secretary

of the Interior said allottee and his vendees con-

tinued, without question of his right and title to
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so use water so appropriated upon his said land

until interfered with by defendant as hereinafter

found. In 1911 R. L. Burch dug ditches from

Agency Creek into which said old 1893 ditch emptied

land cultivated and irrigated this allotment under

fern improvement lease for the heirs of Michael

Revais, deceased.

That many years prior to the opening of the

Reservation Mary Michel and Mary Finley and

Nicola White Coyote dug and constructed a ditch

out of Agency Creek and carried the water on to

their said land and irrigated the same and con-

tinued in possession of said land and water right

until their trust patents were issued to them as

aforesaid. That said ditches were built to and

upon their said lands without the assistance of

anyone and their rights to use the water upon said

land was recognized at all times until interfered

with by defendant as hereinafter found.

III.

That plaintiff has purchased said land and water

appurtenant [46] thereto and is now the owner

thereof.

IV.

That the issues involved in this case are of a value

in excess of $3,000.00.

V.

That said lands are arid in character and require

one inch per acre for the proper irrigation thereto

and that the ditch supplying said land is of suffi-

cient size to supply such need.
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VI.

That defendant C. J. Moody, is the Engineer and

Project Manager for the United States, under the

Department of the Interior, of the Flathead Irriga-

tion Project upon the Flathead Indian Reservation

in the State of Montana, and as such Engineer and

Project Manager has charge of the construction,

operation, management and control of the Flathead

Indian Irrigation Project and as a part of his

duties collects cost of construction, operation and

maintenance, of ditches built, and distributes under

said Reclamation Project the waters of Finley

Creek and Agency Creek, natural streams of flow-

ing waters located in Missoula County, Montana.

VII.

That defendant has interfered with the use of

said ditch and water of plaintiff, claiming to act

as the Project Manager of said Flathead Indian

Irrigation Project and has demanded payment of

plaintiff for construction charges of ditches built

by said irrigation Project and for use of said

water upon their lands.

VIII.

That plaintiff and his predecessors have refused

to recognize defendants claim and have refused to

pay for the use of said water upon his said lands.

IX.

That the old ditch originally built by said Indian

allottees from Finley Creek for the Irrigation of
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their said lands was destroyed and filled up for

about a tliousand feet in building a new ditch when

the Flathead Irrigation Project was commenced and

for sometime the water was turned into said old

ditch which was not [47] destroyed and carried

down and used in the irrigation of said lands. That

subsequently an entire new ditch was constructed

hy said Irrigation Project and substituted for said

old ditch and the waters at the end of said ditch

were turned into Agency Creek and lower down

upon said Agency Creek plaintiff and his prede-

cessors in interest have used the water for irriga-

tion of his lands.

Conclusions Of Law.

I.

That the ditch originally built on or about 1893,

and the ditches from out of Agency Creek were

appurtenant to the lands herein described and the

same was recognized and confirmed by an Act ap-

proved June 21, 1906 (34 Stat. L. p. 354) and as

the private property of said Indian allottees was

by them conveyed to plaintiff's predecessors and

plaintiff is now the owner thereof.

II.

That the insertion in the patents to the lands al-

lotted to Mary Michel (daiming the alleged lien

was and is surplusage and absolutely void no statute

authorizing it and a violation of the Constitutional

Rights of these Indians.
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III.

That defendants interference with said private

ditch and water right is mere trespass for which

he must personally account and for which his em-

ployment is no defense.

IV.

That as to defendant, plaintiff is entitled to non-

molestation to the full extent of his necessities

which in no event will exceed one inch per acre.

Opinion incorporated.

Dated this 12 day of June, 1931.

BOURQUIN,
Judge.

[Endorsed] : Filed June 12, 1931. [48]

That on June 12, 1931, Decree was duly filed

herein as foUows, to-wlt: [49]

(Title of Court and Cause.)

DECREE.
This cause came on to be heard at this term and

was argued by counsel; and thereupon, upon con-

sideration thereto, it was ordered, adjudged, and

decreed as follows, viz:

That plaintiff is entitled to the full extent of his

necessities to sufficient water to irrigate his said

land which in no event will exceed one inch ])er acre

of the waters of Agency Creek, a natural stream

of flowing water in Missoula County, Montana, into
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which the waters from Finley Creek, through the

old ditch of 1893 empties for use upon the South-

west Quarter of the Northeast Quarter, the North-

west Quarter of the Southeast Quarter, the North-

west Quarter of the Northeast Quarter, the West

Half of the Northeast Quarter of the Northeast

Quarter, and the North Half of the Northwest

Quarter of Section Twenty-one, Township Sixteen

North of Range Nineteen West, and the South Half

of the Southwest Quarter of the Southeast Quarter,

and the Southeast Quarter of the Southeast Quar-

ter of the Southwest Quarter of Section Sixteen,

Township Sixteen North of Range Nineteen West,

Montana Meridian, containing two hundred and

fifty acres, to the extent of 73.2 acres, without inter-

ference or molestation on the part of defendant and

not subject to any charge for construction or for

operation or for maintenance of [50] said Flathead

Irrigation Project or Flathead Indian Reclamation

Project and that said waters may be carried from

Finley Oreek to Agency Creek through the new or

substituted ditch built by said Irrigation Project

until such time as the old ditch built by the Indian

allottees on or about 1893, be restored to the condi-

tion it was in at the time the same was filled up and

destroyed by said Project and that defendant, his

servants, agents and attorneys be enjoined and

restrained from interfering with the rights of the

plaintiff as aforesaid and that said defendant, his

servants, agents, and attorneys be enjoined and
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restrained as such Project Manager from assessing

or cause any assessment against plaintiff of any

kind or nature for the construction, operation, or

maintenance of said Irrigation Project, save to

the extent and when duly determined have been

benefits received by said lands from said project,

and in accordance with said opinion, which issue is

reserved herein, and that said defendant, his serv-

ants, agents, and attorneys be enjoined and re-

strained from asserting or claiming that plaintiff

have no water right from said Agency Creek and

Finley Creek and from any and every way of cloud-

ing plaintiff's right, title and interest in or to his

water right and that said plaintiff have judgment

against said defendant for the sum of $10.00 clerk's

fees taxed as cost in this action. Opinion and find-

ings incorporated herein.

Dated this 12th day of June, 1931.

BOURQUIN,
Judge.

[Endorsed]: Filed June 12, 1931. [51]

That on September 9, 1931, Petition for Allow-

ance of Appeal was duly filed herein as follows,

to-wit: [52]

That on January 4, 1930, Decision denying Mo-

tions to Dismiss was duly filed herein as follows,

to-wit: [53]
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(Title of Court and Cause—Consolidated Cases.)

Plaintiffs allege ownershijj by appropriation and

user of water rights upon reservation lands and

accruing prior to June 21, 1906,—a sufficient state-

ment of ultimate as distinguished from probative

facts in pleading. They also allege trespass and

interference upon and therewith by defendant man-

ager of the Flathead Reclamation Project by the

United States operated for the benefit of reserva-

tion lands.

Defendant moves to dismiss upon grounds that

the suit is against the United States or at least the

latter is a necessary party, and that the complaints

state insufficient facts. If plaintiffs are owners of

the water rights, defendant is a mere trespasser

who cannot escape liability by virtue of his govern-

mental employ. It is believed the ownership of the

right to use water prima facia appears, that the

suit is not against the United States, likewise, and

that the motions ouglit to be and are overruled.

Whether or not these indefinite complaints dis-

close any right to water save to the extent duly

appropriated prior to June 21, 1906, is not decided.

Motions denied.

Jan. 4, '30.

BOURQUIN, J.

[Endorsed] : Filed Jan. 4, 1930. [54]

That on March 9, 1931, Decision, after trial of

the issues, was duly filed herein as follows,

to-wit : [55]
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(Title of Court and Cause—Consolidated Cases.)

These ten suits present like issues and are tried

virtually as one. The pleadings are far from models,

the answers scandalously verbose, but from them,

opening statements, course of the trial, evidence,

and arguments, the issues tried are as follows:

Plaintiffs are successors of allottees of lands of

the Flathead Indian Reservation, to irrigate them

claim private ditches and water rights, and also

right to water from said project free from any its

cost of construction. Defendant is manager of said

project, denies the private rights, but concedes that

of water from the project, provided charges

assessed for construction be paid, obstructs the use

of private ditches and water, assesses charges, inter-

poses that his acts are in behalf of the United

States and he immune from these suits, and that

limitations have run even in favor of the United

States against its wards, plaintiffs' predecessors in

title.

The relief sought is injunction against defend-

ant's interference and assessments, and that plain-

tiffs' titles be cleared and confirmed.

The defense is by government counsel, the district

attorney also appearing ns amicus curiae, but aban-

doning that character, he is active in ])ehalf of the

defendant.

Some of ''history" and of "policv" to which the

parties appeal are material, and all, interesting

—

parts of the humiliating record of our oppression,

expropriation, dispersion, and destruction of the
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Indian nations which formerly exercised dominion

over all this broad land. To recall no more than

necessary, however, for time inmiemorial and in

1855, the Flathead and other Indians, many, many

thousands, free, content, and happy, were natural

owners, occupants, and overlords of all the vast

domain west of the Continental Divide and within

what is now Montana. Rich and lovely as that

region was and is, as always, it excited white avarice

and intrigue to oust the red; as always, the alibi,

uplift, and civilization. Thereupon was invoked

the established policy, "l)uy wlieu you can,—cheap,

fight when you must", and in behalf of the United

States Isaac I. Stevens negotiated a 'Hreaty" with

some eighteen Indians styled ''chiefs, headmen, and

delegates of the confederated tribes". 12 Stat. 975,

To promote a favorable atmosphere, Stevens gave

to the few Indians assembled a small quantity of

brilliant beads, gaudy calicoes, and other gewgaws

of the ''trade goods" of the time, and to insure the

chiefs' complacency promised each of them $500

yearly for 20 years, house, furniture, and garden.

And for the Indian thousands were to be expended,

$120,000 apportioned over a series of years.

In consideration thereof the delegates, like an-

other Esau, assumed to convey to ihe United States

all this extensive empire, their tribal birthright,

save about one-eighth reserved for continued use by

the Indians, cribbed, cabined, and confined. Natural

advantages and intrinsic values taken into account,

the deal cast into the shade Manhattan's famous
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bargain. This treaty and reservation had many [56]

counterparts the country over, and even as Ahab

the vineyard of Naboth, the whites exceedingly

coveted these fragments of Indian empire. Their

appetite grew by what it fed upon. Accordingly,

and as always, the indefatigable lobby besieged Con-

gress, which as often capitulated, with sequelae as

follows: Our Indian policy had so far attained its

objective by 1871, that it was enacted (16 Stat. 566)

that the independence of Indian nations would no

longer be recognized, and their right to treaty was

repudiated.

The Act of 1887 (24 Stat. 388), authorized the

President to compulsorily allot limited acreage of

reservations to individual Indians, to whom, after

a trvist period, would issue patent in fee ''free of all

charge or incumbrance whatsoever," and to nego-

tiate the purchase of the excess lands ; and likewise

the Secretary of the Interior to prescribe rules for

just distribution to Indians of water for irrigation.

The care-free rovers of forests and plains were per-

force to be transformed into toiling agriculturists,

and yielding to the inevitable, these unfortunate

peoples sought to accommodate themselves to

bureaucratic fashioning. Even prior to the Act

of 1887 as well as thereafter, the Indians con-

structed ditches and applied water to the land, on

this reservation as on others.

In 1904 the President having failed to act, but not

so the lobby, it was enacted (33 Stat. 302) that these

lands be allotted in accordance with the Act of 1887,
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and the excess land sold at prices fixed by a commis-

sion of five, two of whom would be of "tribal rela-

tions" though not necessarily Indians, and the pro-

ceeds devoted (1) to pay expenses, (2) one half any

excess to be expended for irrigation ditches etc. for

the Indians, and (3) the other half to be held by

the United States as trustee until to the Indians

delivered. By amendment in 1906 (34 Stat. 355),

the Act of 1904 was not to be taken to "deprive any

Indian of the use of water appropriated and used"

by him, or of any ditch by him constructed.

In 1908 the rather state socialistic policy of gov-

ernmental irrigation of private as well as public

lands, initiated in 1902 (32 Stat. 388), had not yet

demonstrated its startling possibilities (see Dono-

hoe's Case 33 F. (2d) 362), and the ambition other

desert worlds to conquer inspired an Act (35 Stat.

450) amending the Act of 1904 and providing for

the project in suit to irrigate white as well as

Indian lands, the cost to be paid with proceeds of

sales of excess lands and including the trust fund

created by the Act of 1904, the purchasers of excess

lands to some time pay a due proportion of the

cost, but Indians to have right to water without

costs for construction, and likewise any of their

vendees during the trust period, to the time of

purchase.

Later in 1908 all the lands in suit were allotted

to Indians, trust patents issued, and thereafter fee

])atents and conveyances to plaintiffs. At the time
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of allt'tmeiit and thereafn-i'. lait prior to subsequent

legislation wherein the aovernnient soudit to renege

in re.^peet to assumed overlil>eral I'l'ovision f(U' irri-

gation water for Indians, the aHottees had eon-

strur-ted ditches to and upon tliese lands, and in

their irrigation had appropriated and used the

waters claimed V>>- |daintii¥s. with the secretary's

sanction and aid : and therein they [57] and their

vendees continued without question of their right

and title until defendant's interference in 1917. from

which time he required that they, as soniL' perforce

did. apply to liim and j^tay for water.

In 1909 construction heiran and yet continues in

fashion of governnKaital Ini^iness ventures, prom-

ises indefinite if not permanent prolongation, and

the cost or that charged at least is $65 per acre, the

limit unless landowners coiL-^ent to more, to be reim-

bursed to the government over a period of 65 years,

without interest, equivalent to present cancellation

of 75 per cent of the principal of tlie debt.

Incidentally. alth(nigh tliis irrigation adventure

is one aspect of that state socialism which, like it or

not. is the trend of the times, none the les^ the West

having profited. h(nvever nuich it abuses soiuid prin-

ciples and costs uovermuent 'and that's a plenty).

are human enough to re.ioire in its local benefits

and to hope even more of the landowners' debt be

canceled, at least before are any more of the Euro-

pean debts.

By 1914 was a sorrowful awakening to the fact

that the proceeds of excess lands were woefully
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inadequate to liquidate surprisingly mounting ex-

penditures upon this project, and this inspired

the act of that year (38 Stat. 583) providing that

not tribal funds but the public treasury would })ear

the burden, and Indians too would pay for construc-

tion costs and to be assessed against them, in propor-

tion to benefits by them received. In natural course

followed the Act of 1916 (39 Stat. 140, 141), which

not only assesses construction costs against the

lands of Indians, but provides that purchasers dur-

ing the trust period would be exempt from only so

much of construction costs as had "accrued" and

was due in accordance with notice by the secretary

—a wide opening for strategy.

For some 20 years defendant is manager of the

project and until 1917 refrained from interference

with these private water rights, in their exercise

even permitting use of the project ditches which

conflicted with the private ditches. In respect to

all plaintiffs save one, defendant assesses costs of

construction. Some of the fee patents declare liens

for said costs, and some issued to allottees' vendees

on condition they pay all assessments therefor.

The trust period by the Act of 1887 was fixed

at 25 years. For those desirous to acquire the

choicest of the lands allotted to Indians, this was

altogether too long ; and covetousness again inspired

an act, that of 1906 (34 Stat. 182), authorizing the

secretary forthwith to issue fee patent when "satis-

fied" of the Indian's ability to manage his own
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affairs, whereupon alienation is unrestricted. Even

as the reasons, the effects are olndous, and it is sur-

prising how fast the Indians develop that ability

or at least interested parties satisfy the secretary

they have; for they are being rapidly separated

from their lands, and however necessary to better

the record and save the face of reservation projects,

the erstwhile Indian owners are hopelessly cast

adrift on a strange competitive sea which threatens

their wreck upon the reefs of pauperism—the evil

climax of a worse policy applied to a dependent and

unhappy people.

Upon this project, however, the land allotted to

the Indian today may be sold by him tomorrow, the

secretary consenting, whether or not the allottee

possess the ability aforesaid, which accentuates the

evil. The plaintiffs are purchasers of allotted lands,

and in the main stand in the shoes of their Indian

predecessors in title. Of little value without water

for irrigation, the worth of the lands is greatly

enhanced by a sufficient supply of that essential

commodity, which in general is one inch per

acre [58].

It thus appears plaintiffs claim two water rights

:

First, private ditches and water free from project

control and charges; second, project water without

cost save for maintenance and operation. In either

case, any such right is limited to water in equality

with all other like users and to the extent reasonably

necessarv. Whether resort ])e had to one or both
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rights, the limit of use is reasonable necessity.

Adverting to the claim of private ditches and

water rights, if established, defendant lias no

control over them, and his interference with

plaintiffs enjoyment of them is mere trespass for

which he must personally account and for which

his employment is no defense. Unless justified by

some constitutional statute, a governmental officer

or employee acts at his peril and personally pays for

his wrongs—a salutary principle necessary to dis-

courage abuse of power, that official power which

the great Marshall declared would be abused

wherever authority was reposed. And suits against

any such trespasser are not against the government,

these suits, not against the United States. Rather

do they serve the United States to discipline its

derelict agent whose excesses tend to defeat its

obligations and to bring it into disrepute. See

Sloan V. Corp., 258 U. S. 566, U. S. v. Lee, 106 U. S.

220, Philadelphia v. Stimson, 223 U. S. 620, Stanley

V. Schawlby, 147 U. S. 518, Magruder v. Ass'n 219

F. 78. Whether by reason of contracts involved the

plaintiffs might sue the United States, or the latter

intervene, is not before the court.

That these ditches and water rights are private

property is clear. The ditches were built by and

for Indians and for the lands in suit, and the water

by these ditches conveyed was upon these lands

used. Thus appropriated, ditches and water rights

became appurtenant to the Indians' allotments, and
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like the allotments themselves, their property in

severalty. And as such, they could as they did

convey them to plaintiffs. Not only did necessity,

custom, and usage of the country applicable to

Indians as to whites, sanction these appropriations,

but the statute of 1887 authorized them, and the

statute of 1906 recognized and confirmed the In-

dians' titles were that necessary.

To whatever extent the United States expended

money in construction of these particular ditches, it

was of the ordinary appropriations in support of

a people whose original sources of livelihood had by

government been appropriated, and whether to pay

a debt, or to appease uneasy conscience, was not

to be reimbursed. It was an executed gift at least,

and as such never questioned, until the present

attempt to impose this gift of near 40 years ago

as part of the construction costs of the project and

in part assessed against these very plaintiffs though

their right to the ditches is denied. But that too

might better the appearances of the project's

finances.

Though the character of the money so expended

be immaterial, it is worthy of note that plaintiffs'

requests for certified copies of departmental rec-

ords to disclose its sources were denied unless the

court would certify needed. This, the court refused

to do, adhering to Carson's Case 14 F. (2d) 559, and

declining to sanction abuse and flatter the ego of

power. Significantly enough, without any such cer-



C. J. Moody, et ah 69

tificate the defendant at trial turned up in posses-

sion of all thereof assumed necessary to serve his

defense.

The employee of the United States is given an

unfair advantage over plaintiffs. And yet it is a

fundamental principle that in court and before the

law all are equal, the humblest with the greatest

or even with government itself. That this is more

observed in theory than in practice, however, was

declared by Cato some 2,000 years ago, and of

frequent advertence as a modern instance now his-

torical, are the notorious "whispering wires" or

Olmstead Cases (see 276 U. S. 609, 277 U. S. 438)

wherein the humble petitions for review of in- [59]

dividuals deprived of liberty were twice denied, but

later granted—it is said at the instance of the tele-

phone corporation in behalf of its property assumed

to be involved; and, believe it or not, the review

was strictly limited to the telephone issue.

Immaterial is it also whether or not the allot-

tees' appropriation of the waters was pursuant to

rules by the secretary prescrilied as autliorized by

the Act of 1887 aforesaid. The statute vests discre-

tion in the secretary, is not mandatory, and is in-

tended to restrict the recognized right of appropria-

tion only so far as in the judgment of the secretary

its exercise in absence of controlling rules would

work injustice. Rules or not, the Indians' neces-

sities were as great, their right to appropriate water

no less, save to the extent exercised inequitably.
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And as before noted, the Indians' appropriations of

water were known to, sanctioned by, and acquiesced

in by the secretary, more effective than any of his

rules and for which he perceived no necessity.

In the matter of project water, the treaty assured

to the Indians right of occupancy of the reservation

forever. Congress, however, in disregard of the

treaty, and by the Act of 1904 as amended by that

of 1908, arbitrarily allotted to them portions of the

reserved lands and deprived them of the excess.

By way of consolation, if not compensation, Con-

gress agreed to construct an irrigation system with

proceeds of the excess lands, from which the Indian

allottees would have right to water necessary to

irrigate their allotted lands "without cost for con-

struction", and their vendees during the trust

period, like use without costs "incurred up to the

time of purchase". It is obvious that this exemp-

tion was not a pure gratuity, for construction was

to be paid from tribal funds.

Nevertheless it created valuable rights in behalf

of Indians and their vendees, assuring the Indian

a home capable of supporting him, without any

personal liability or lien on his land, and poten-

tially of greatly increased sales value. This right

is property, within the protection of the Fifth

Amendment, and beyond impairment by the Acts

of 1914 and 1916 which assume to destroy it. It will

not do to say that the Indians paying the cost of

the project in any event, the later legislation is
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merely an administrative change in the Indians'

funds made liable. For a tribal liability is as dis-

tinct from an individual liability and lien, as night

from day. Congress controls the former but cannot

the latter. Granting that the project could have

been abandoned without completion when tribal

funds were dissipated and failed, it is clear it could

not proceed in divestiture of the rights aforesaid,

the Indians '

' improved '

' out of their homes, crushed

by an enormous debt imposed upon them indi-

vidually and upon their lands held in severalty.

See Choate v. Tripp, 224 U. S. 665.

An allotment made and ''trust patent" issued,

the latter equivalent to a receiver's receipt, the

right to water attached, the Indian is vested v^dth

the equitable title to the land and water right, the

United States holds the land in trust for him to

convey to him the fee clear of all charges and incum-

brances when the trust period has expired. And
although as guardian and administrator the United

States may legislate to meet changed conditions

affecting allotments, its aut^hority does not extend

to violate any fundamental right of allottees therein,

to impair vested property rights without due pro-

cess. See U. S. V. Rickert, 188 U. S. 436; U. S. v.

Rowell, 243, U. S. 469, 470; Duncan v. Lane, 245

U. S. 310; U. S. V. Jackson, 280 U. S. 191. So

that, however the project is completed, the Indian

allottees are entitled to water "without cost for

construction", as the statute of 1908 granted to
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them, and likewise their vendees save as hereinafter

indicated. [60]

There is no warrant for claim of lien in and by

the patents. No statute authorizes it. It is a nullity.

That some of plaintiffs agreed to ])ay the liens

and assessments thus reserved, does not estop them

to dispute their validity. For the instruments con-

taining the covenant, read as always in the light of

the law, disclose the truth that in fact and law the

lands are not subject to any such charge. In so far,

however, as (^ougress iui])()S(Hl conditions u])on the

purchase of the Indian allotments, they are valid.

It can restrict alienation, forbid it altogether, and

so can attach reasonable conditions which the vendee

must perform.

Hence, to the extent that allotted lands are ])ene-

fited by the project system, purchasers thereof dur-

ing the trust period and prior to the act of 1916

are liable for costs of construction save those ''in-

curred" up to the time of such purchase, as provided

by the act of 1908, and, like purchasers during said

period but subsequent to the act of 1916, are liable

for such costs save those which at purclinso had

"accrued and become due in accordance with the

public notices", as provided in the said act of 1916.

And assessments therefor can rightfully be made

by defendant against any such purchaser. No doubt

tlio lial)ility was taken into account in fixing tlie

|)ni'clias(' ])ri('e Tiaid, and thongli it inuvni'(vl tlic

sales value and the Indian's constitutional riglit,
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and whether or not the ijovernment will account

for it to the Indian whose returns were thus dimin-

ished, are no concern of the purchaser.

In the matter of limitations, it is a defense as

mean as it is invalid, so far as urged in behalf

of the United States against its Indian wards, plain-

tiffs' predecessors in title. After the allottees' titles

passed to persons not wards of the government, the

owners were subject thereto. Respecting the private

ditches and water rights, the proof fails to estab-

lish that for 10 years continuously after the title to

the allotted lands, to whicli tliey were a]ipnrtenant,

passed from Indian wards to plaintiffs or other per-

sons not wards, and before these suits commenced,

(1) any owners of the lands had continuous need

of and desired to use any particular amount of

said waters upon the land; (2) any their use thereof

was continuously prevented by defendant; (3) at the

same time the said water hy defendant continuously

applied to beneficial use. That plaintiffs sometimes

needed and desired to use some water for some

of the land is not enough ; that defendant sometimes

denied plaintiffs' right, claimed for his employer,

sometimes, some part obstructed, is not enough;

that he for ten years continuously and completely

prevented plaintiff's need and desire for all the

water, would not be enough. For the only right and

title to w^ater is necessary and beneficial use, and

there is no possession of it which will transfer right

and title to one claiming adversely, save like neces-

sarv and beneficial use dulv exercised. In its
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absence, denials, claims, obstruction of ditches,

diversion of the water to useless onward flow, and

the like, are mere trespasses without effect upon

right or title. Likewise in the matter of plaintiffs'

right to project water, the proof of limitations fails.

In fact, their right thereto has never been denied

though seldom exercised. That sometimes defendant

included construction costs other than those to

which purchasers are liable as hereinbefore noted, in

bills to plaintiffs, also to Indians who are liable to

none, goes for nothing save illustration of official

lawlessness, harassment, victimization, and oppres-

sion of a necessitous people. In view of the prem-

ises, further consideration with reference to particu-

lar cases can be brief.

In No. 527, it appears that in 1895 one McLeod

and family of the Flatlieads occupied 400 acres of

the reservation lands for allotments subsequently

made, and then timely constructed ditches and used

and so appropriated for irrigation, 400 inches of

the waters of Crow creek. After fee patent issued

and in 1918, one of the allottees thereof sold and

conveyed the 40 acres and appurtenant water right

involved, to plaintiff. [61]

There is no real conflict in the evidence that

before project initiated, 35 of these 40 acres were

susceptible of and were irrigated from McLeod 's

ditch. That in 1914 government agents observed no

ditches upon the land, is consistent with prior thor-

ough irrigation. In farming, perhaps irrigating by

flooding, m\y small distributing ditches have little
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permanency and tend to soon disappear. Recently

a local irrigation district lias contracted with the

United States that it will assess and collect all costs

of the project by the Secretary computed.

Accordingly, the only relief due is injunction in

respect (1) to the private ditch and water to the

extent of 35 inches beneficially used by plaintiff, (2)

to beneficial use of project water required, and (3)

costs. A purchaser subsequent to fee patent, Con-

gress imposed no costs of construction, and so, plain-

tiff is liable for none. The reason no costs on such

purchasers is that Congress had in mind a trust

period of 25 years, and a project completed and

paid for before lapse of that time. It totally forgot

that a too easily satisfied secretary might cut short

the period ; it wholly failed to foresee the success

with which government projects of the kind can

be well-nigh interminably drawn out; and it over-

looked tlie "joker" in the Act of 1908 which sanc-

tions immediate sale by allottees, regardless of any

trust period.

In Nos. 795, 796, 799, 800 and 902, in the early

1890 's the Indians in ()ccuy)a]icv of the lands for

allotments in 1908 made, constructed, and main-

tained a ditch from Finley Creek which carried its

waters in suf^cient quantity to irrigate the lands

and which were so used as desired until defendant's

interference in 1917. Some years prior to 1917 the

project ditch was for some 1,000 feet substituted

for the Indians' ditch to that extent filled by the

former. That the lands needed the conventional
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inch per acre and were supplied therewith, save

40 acres in No. 799, is clearly proven. Indeed, de-

fendant's evidence includes the findings of a "com-

mission" of 1914 that these lands were so irrigated.

In different years, from 1911 to 1929, the allottees

parted with title, in part before fee patent issued,

in part, after, and then or thereafter plaintiffs

acquired them. This ditch supplied other allot-

ments, but defendant a trespasser unconnected with

their titles, no consideration need be given to the

point by him urged that the evidence does not dis-

close how much water would be available for plain-

tiffs, did the others aforesaid require any. In any

event, against him, plaintiffs are entitled to non-

molestation to the full extent of their necessities.

Hence, to injunction restraining defendant from

interference with use of the private ditch and water

in amount aforesaid, with use of project water,

from assessment of costs of project construction

against them and their lands save as hereinbefore

indicated, and costs.

In Nos. 797, 798 and 903, the ditch involved is out

of the Jocko River, and was constructed in 1886

and shortly thereafter, to supply the needs of

Indians then later settled below it upon lands in-

eluding these in suit to the Indians allotted in 1908,

and from whom plaintiffs deraign title. Before the

initiation of the project in 1909, these lands re-

quired, and now do require, one inch of water per

acre, and had been irrigated by the allottees as fol-

lows : No. 797, 26 acres of the Ursula McLeod allot-

ment, 40 acres of the Caroline McLeod allotment,
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and 40 acres of the Louise Moise allotment; No.

798, 40 acres of the Catherine Finley allotment;

and No. 903, 60 acres.

The evidence of Indian witnesses to events so

many years ago is difficult, but is believed suffi-

cient to establish at least so many acres thus irri-

gated from this old Indian ditch. This ditch, too,

supplied other allotments; but, as before, the

absence of evidence whether the use of its water

upon these lands to the extent aforesaid infringes

the rights of other allottees owners therein, is of no

avail to defendant. [62]

Plaintiffs are entitled to relief as in the five suits

aforesaid.

In No. 804, the government recognizes the private

right claimed to the extent of 50.4 acres of the 250

acres involved, and since as elsewhere its ditches

incorporate or destroy the private ditches, from its

ditches it delivers so much water to plaintiff. The

allottees of these lands, plaintiff's j^redecessors, had

constructed ditches in the 80 's to convey the waters

of Agency creek to irrigate some of the lands, and

had also availed themselves of the Indian ditch

from Finley creek mentioned in the five cases afore-

said. The evidence warrants the finding that be-

fore the inception of the project they had applied

the waters from these ditches in necessary irriga-

tion of one inch per acre, to 19 acres of the Mary
Finley allotment, 20 acres of the Mary Michel allot-

ment, and at least 34.2 acres of the White C^oyote

allotment. It would seem the ditches would carry

more water, but the extent of the use is the measure
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of the right, when dilatory application has lieen

interrupted by the government's intervening appro-

priation as here.

Relief is awarded as in the five cases aforesaid.

Decrees accordingly.

Counsel will present brief findings of ultimate

facts so far as in issue, and not mere evidence.

BOURQUIN, J.

March 9, 1931.

[Endorsed]: Filed March 9, 1931. [63]

That on September 9, 1931, Order extending time

to December 9, 1931, to lodge Statement of Evidence,

was duly filed herein as follows, to-wit: [64]

(Title of Court and Cause.)

ORDER.
Upon application of the appellant, it appearing

a proper case therefor:

IT IS ORDERED that the time for preparing

and lodging in the office of the Clerk of the above-

entitled Court his statement of the evidence in the

above-entitled cause be and the same is hereby ex-

tended to and including the 9th day of Decem])er,

1931.

Dated this 9th day of September, A. D. 1931.

CHARLES N. PRAY,
United States District Judge

for the District of Montana.

[Endorsed] : Filed Sept. 9, 1931. [65]
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That on December 5, 1931, Order extending time

to February 10, 1932, to lodge Statement of Evidence,

was duly made and entered herein, the minute entry

of such order being as follows, to-wit:

^'Nos. 527, 795, 6, 7, 8, 9, 800, 804, 902 & 903. Inez

Fuhrer Scheer, et al. vs. C. J. Moody, etc.

On motion of Mr. W. D. Rankin, IT. S. Attorney,

Court ordered that the defendant herein be granted

an extension of time to February 10, 1932, for the

purpose of preparing and lodging in the office of the

Clerk of United States District (^urt. District of

Montana, his statements of the evidence in the above-

entitled causes.

Entered in open court December 5, 1931.

C. R. GARLOW, Clerk.'' [66]

That on February 10, 1932, Statement of Evidence

as settled, allowed and approved, was duly filed here-

in as follows, to-wit : [67]

(Title of Court and Cause.)

DEFENDANT'S PROPOSED STATEMENT
OF EVIDENCE. [68]

BE IT REMEMBERED : That the above entitled

action came regularly on for trial in the above en-

titled court at Missoula, Montana, on Friday, the

sixth day of June, 1930, before the Honorable

George M. Bourquin, Judge, sitting without a jury,

upon the pleadings theretofore filed in said action.

The plaintitf was represented by Elmer E. Hershey,

Esq., of Missoula, and the defendant was represented
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by Howard A. Johnson, Esq., and Arthur P. Acher,

Esq., Assistant United States Attorneys, and Ben-

jamin P. Harwood, Esq., Irrigation District (Coun-

sel.

THEREUPON the following proceedings were

had and taken and the following evidence and none

other was introduced:

The following evidence was introduced by the

plaintiff upon his case in chief:

H. H. FRANCIS,
the plaintiff, was called as a witness in his own be-

half, and having been first duly sworn, testified as

follows

:

Direct Examination by Mr. Hershey:

My name is H. H. Francis. I am the owner of the

Mary Finley allotment, Michel Revais allotment,

Mary Michel allotment, and Nicolai White Coyote

allotment. PLAINTIFF'S EXHIBITS 1, 2, 3, 4, 5,

6, 7, 8 and 9 ADMITTED.

PLAINTIFF'S EXHIBIT 1.

119392-08 4-182C tyr

5426-08 I. O.

THE UNITED STATES OF AMERICA,
1222.

TO ALL TO WHOM THESE PRESENTS SHALL
COME, GREETING:

WHEREAS, There has been deposited in the Gen-

eral I^and Office [69] of the United States a schedule
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(Testimony of H. H. Francis.)

of allotments approved by the Secretary of the In-

terior June 20, 1908, whereby it appears that MARY
FINLEY, an Indian of the Flathead tribe or l)and,

has been allotted the following-described land : The

South half of the southwest quarter of the southeast

quarter and the southeast quarter of the southeast

quarter of the southwest quai-ter of Section sixteen

in Township sixteen north of Range nineteen west

and the soTith half of the southwest quarter of Sec-

tion thirty-two in Township twenty north of Range

twenty west of the Montana Meridian, Montana, con-

taining one hundred ten acres

:

NOW KNOW YE, That the United States of

America, in consideration of the premises, has allot-

ted, and b}^ these presents does allot, unto the said

Mary Finley the land above described, and hereby

declares that it does and will hold the land thus

allotted (subject to all statutory provisions and

restrictions) for the period of twenty-five years,

in trust for the sole use and benefit of the said

Indian, and at the expiration of said period the

United States will convey the same by patent to

said Indian, in fee, discharged of said trust and

free from all charge and incumbrance whatsoever,

if said Indian does not die before the expiration

of the said trust period ; but in the event said Indian

does die before the expiration of said trust period,

the Secretary of the Interior shall ascertain the

legal heirs of said Indian and either issue to them

iTi their names a patent in fee for said land, or

cause said land to be sold for the benefit of said

heirs as provided by law. And there is reserved



82 //. 11' Francis vs.

(Testimom^ of H. H. Francis.)

from the lands hereby granted, a right of way

thereon for ditches or canals constructed by the

authority of the United States.

IN TESTIMONY WHEREOF, I, Theodore

Roosevelt, President of the United States of

America, have caused these letters to be made

Patent, and the seal of the General Land Office to

be hereunto affixed.

GIVEN under my hand, at the city of Washing-

ton, the eighth day of October, in the year of our

Lord one thousand nine hundred and eight and of

the Independence of the United States the one hun-

dred and thirty-third.

By the President : Theodore Roosevelt, By M. W.
Young, Secretary. H. W. Sanford, Recorder of

the General Land Office.

Recorded Patent No. (Seal) [70]

PLAINTIFF'S EXHIBIT 2.

Plaintiff's Exhibit 2 is a trust patent dated Oc-

tober 8, 1908, to Michel Revais for allotment 444,

in suit 804, and is identical in terms with Plain-

tiff's Exhibit 1.

PLAINTIFF'S EXHIBIT 3.

Plaintiff's Exhibit 3 is a tmst patent dated

October 8, 1908, to Mary Michel for allotment 1505

in suit 804, and is identical in terms with Plaintiff's

Exhibit 1.
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(Testimony of H. H. Francis.)

PLAINTIFF'S EXHIBIT 4.

Plaintiff's Exhibit 4 is a trust patent dated Oc-

tober 8, 1908, to Nicolai Whitecoyote for allotment

1617 in suit 804, and is identical in terms with

Plaintiff's exhibit 1.

PLAINTIFF'S EXHIBIT 5.

807598 4-1061.

62247-18. I. O.

1222 THE UNITED STATES OF AMERICA
TO ALL TO WHOM THESE PRESENTS
SHALL COME, GREETING:
WHEREAS, an Order of the Secretary of the

Interior has been deposited in the General Land

Office, directing that a fee simple patent issue to

the claimant H. H. Francis, purchaser of land

included in the allotment of Mary Finley, described

as the south half of the southwest quarter of the

southeast quarter, and the southeast quarter of the

southeast quarter of the southwest quarter of Sec-

tion sixteen in Township sixteen north of Range

nineteen west of the Montana Meridian, Montana,

containing thirty acres:

NOW KNOW YE, That the United States of

America, in consideration of the premises, has

given and granted, and by these presents does give

and grant, unto the said claimant and to the heirs

of the said claimant the I^and above described ; to

have and to hold the same, together with all the

rights, privileges, immunities, and appurtenances.
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(Testimony of H. H. Francis.)

of Avhatsoever nature, thereunto belonging, unto

the said claimant and to the heirs and assigns of

the said claimant forever; and there is reserved

from the lands hereby granted, a right of way
thereon for ditches or canals constructed by the

authority of the [71] United States.

IN TESTIMONY WHEREOF, I, Woodrow
Wilson, President of the United States of America,

have caused these letters to be made Patent, and

the Seal of the General Land Office to be hereunto

affixed. Given under my hand, in the District of

Columbia, the twenty-ninth day of November in

the year of our Lord one thousand nine hundred

and eighteen and of the Independence of the United

States the one hundred and forty-third. By the

President: Woodrow Wilson, By W. P. LeRoy,

Secretary, L. F. C. Lamar, Recorder of the General

Land Office.

(Seal)

RECORDED: Patent Number 654941. (Filed

for record May 10th, 1919 at 2:18 P.M., in Mis-

soula County, Montana)

PLAINTIFF'S EXHIBIT 6.

Plaintiff's Exhibit 6 is a fee patent dated July

10, 1922, to H. H. Francis, purchaser of land in

the allotment of Mary Michel, similar in terms

with Plaintiff's Exhibit 5, but contains the follow-

ing additional restrictive provision: "The lands

hereby conveyed are subject to a lien, prior and



C. J. Moody, et al. 85

(Testimony of H. H. Francis.)

superior to all other liens, for the amount of costs

and charges due to the United States for and on

account of construction of the irrigation system

or acquisition of water rights by which said lands

have been or are to be reclaimed, as provided and

prescribed by the Act of Congress of May 18, 1916

(39 Stat., 123), and the lien so created is hereby

expressly reserved."

PLAINTIFF'S EXHIBIT 7.

Plaintiff's Exhibit 7 is a fee patent dated Feb-

ruary 6, 1922, to H. H. Francis, purchaser of lands

included in the allotment of Nicolo Whitecoyote,

identical in terms with Plaintiff's Exhibit 5.

PLAINTIFF'S EXHIBIT 8.

Plaintiff's Exhibit 8 is a fee patent, dated June

10th, 1914, to Charles N. Madeen, purchaser of the

Michel Eevais allotment 444, the north half of the

northwest quarter of Section 21 in Township 16

iNorth of Range 19 West, Montana Meridian, Mon-

itana, containing [72] eighty acres. This fee patent

is identical in terms with plaintiff's Exhibit 5.

PLAINTIFF'S EXHIBIT 9.

Plaintiff's exhibit 9 is a (jiiit chiiiii dtu'd I'loiji

Charles N. Madeen and wife to H. H. Francis, dated
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January 23, 1914, covering lands in the Michel

Revais allotment 444 of suit 804.

PLAINTIFF'S EXHIBIT 2

IN FIVE CONSOLIDATED CASES
ADMITTED

(This exhibit, a map including lands in this suit,

was certified to the Circuit Court of Appeals as one

of the Exhibits in the group of Five Consolidated

Cases.)

The Urst time I went on the land and became

acquainted with it was in 1913, I believe. I moved

there on January 1, 1915, and have farmed it ever

since. I saw Exhibit 2, (Five Consolidated Cases)

map of private canals, and irrigated lands, and

have seen the irrigation ditches running across my
land. The may is substantially as I remember it.

I found those ditches when I went upon the land,

and have been using them, and they are of sufficient

size to carry water on my land so I can irrigate it.

I have been able to irrigate about 160 or 165 acres,

and these ditches are sufficiently large so that they

carry water to irrigate these 165 acres. Well, on

one,—the Nicola White Coyote allotment, why the

government destroyed that,—I haven't used that.

The head-gate came out of Agency Creek. The gov-

ernment destroyed it by putting their canal in the

same location that the White Coyote gate was. It

has not been remedied by the government. Moody
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told me he would remedy it. He surveyed it and

set the stakes. He told me he would furnish me

water until they got these ditches fixed and made

some kind of an arrangement. The stakes were

placed there about a year ago now, I think. I have

received bills for operation and maintenance and

construction charges.

PLAINTIFF'S EXHIBITS 10, 11, 12 and 13

ADMITTED [73]

PLAINTIFF'S EXHIBIT 10.

Plaintiff's Exhibit 10 consists of four bills for

operation and maintenance charges, addressed to

H. H. Francis.

Instrument #1.

Form No. 5-464

Form approved by

Comptroller General

U. S. December 28, 1926 Bill No
U. S. INDIAN IRRIGATION SERVICE
DEPARTMENT OF THE INTERIOR

BILL FOR OPERATION AND MAINTENANCE
Project Flathead

Due Dec. 31, 1928 a Issued Nov. 30, 1928

Land description NW%NE14 & Wi/sNEi^NE^
21 16 19 Serial No. 312a

Rate Amount

Acres 38.4 50^ $19.20

Total charge $19.20

Less credits applied
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Penalty 6% per atiimin

added after due date

Acre feet

Acre feet

The amount shown

Hereon does not H. H. Francis 192

Include unpaid Arlee, Montana

Installments for Inclosed herewith is

Which bills have covering amount

Heretofore been due.

Rendered. _

Water User.

Payment of the above bill should be made in per-

son or by remittance to Special Disbursing Agent,

Indian Irrigation Service, St. Ignatius, Montana,

who will issue receipt. Any failure to receive such a

receipt should be reported to the Commissioner of

Indian Affairs, Washington, D. C. This is not a

receipt. It must accompany remittance.

Instrument #2.

Identical with Instrument #1 of this exhilnt,

except as follows: Land description: SWi/iXE^4 ^

NW14SE14, 21-16-19. Serial number: 314; 36.30

acre feet at 75c, Total $27.22.

Instrument #3.

Identical with instrument #1 of this exhilnt, ex-

cept as follows : Land description : S%SW14SE14 &

SE14SE1^SW14, 16-16-19. Serial number: 68b 14.3

acres at 50c, Total $7.15.
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Instrument #4
Identical with instrument #1 of this exhibit ex-

cept as follows : Land description : N%NW14 21-16-

19. Serial number: 310, 72.4 acres at 50c, Total

$36.20. [74]

PLAINTIFF'S EXHIBIT 11.

Plaintiff's exhibit 11 consists of four bills for

construction charges, addressed to H. H. Francis.

Instrument #1

Form No. 5-463

Form approved by

Comptroller General

U. S. September 16, 1924 Bill No

U. S. INDIAN IRRIGATION SERVICE
DEPARTMENT OF THE INTERIOR

Project Flathead

Due Dec. 31, 1928 a Issued Nov. 30, 1928

Land description NW14NE14 & WysNEi^NEVk
21 16 19 Serial No. 312a

Amount on which charge is based Acres irrigable,

1928, Less: Credits:

Amount Rate Amount Due

38.4 50c $19.20

The amount shown hereon does not include un-

paid installments for which bills have hertofore

been rendered.

Cash

Money H. H. Francis
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Order Arlee, Montana

Checks

Remittance

Mailed

Payment of the above bill should be made in per-

son or by remittance to Special Disbursing Agent,

Indian Irrigation Service, St. Ignatius, Montana,

who will receipt. This is not a receipt. It must

iaccompany remittance.

Instrument #2
Plaintiff's Exhibit 11, Instrument #2 identical

with instrument #1 of this exhibit, except as fol-

lows: Land description: SWi/^NE^/i & NWi^SEiA
21-16-19. Serial number 314. Acres irrigable, 1928

:

25.2, at 50c, Amount due $12.60.

Instrument #3
Plaintiff's Exhibit 11, Instrument #3 identical

with instrument #1 of this exhibit, except as fol-

lows: Land description: Ni/oNWi/i 21-16-19. Serial

number: 310. Acres irrigable, 1928: 72.4 at 50c,

Amount due $36.20.

Instrument #4
Identical with instrument #1 of this exhibit,

except as follows: Land description: S14SW14
SEi/4 & SE1/4SE1/4SW14 16-16-19. Serial number

68b. Acres irrigable, 1928: 14.3 at oOc, ATnouiit

due $7.15. [75]

\
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PLAINTIFF'S EXHIBIT 12.

Plaintiff's Exhibit 12 consists of four bills foi-

operation and maintenance, addressed to H. H. Finii-

cis, issued November 30, 1929, due December 31, 192f).

Instrument #1
Identical with instrument #1 of exhibit 10 ex-

cept as follows: Land description: Si^SW^^^EVi.

& SEI4SE14SW14, 16-16-19. Serial number: 68B,

14.3 acres at 50c, Total $7.15.

Instrument #2
Identical with instrument #1 of Exhibit 10, ex-

cept as follows: Land description: NI/2NW14 21-

16-19. Serial number: 310, 72.4 acres at 50c, Total

$36.20.

Instrument #3
Identical with instrument #1 of Exhibit 10, ex-

cept as follows: Land description: SWViNEV) <-^^'

NW14SEI4 21-16-19. Serial number: 314, 59.2 acres

at 50c ; Total $29.60.

Instrument #4
Identical with instrument #1 of Exhibit 10, ex-

cept as follows: Land description: NW14NEI/J &
Wy2NEi4NEi4 21-16-19. Serial number 312a; 48

acres at 50c, Total $24.00.

PLAINTIFF'S EXHIBIT 13

Plaintiff's Exhibit 13 consists of four bills foi'

operation and maintenance charges, addressed to
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H. H. Francis, issued March 1, 1930, due April 1,

1930.

Instrument #1
Identical with instrument #1 of Exhibit 10, ex-

cept as follows: Land description: Si^SWl/^SEl/^,

SEI/4SEI4SWI4, 16-16-19. Serial number: 68b; 14.3

acres at 50c, Total $7.15. [76]

Instrument #2
Identical with instrument #1 of Exhibit 10, ex-

cept as follows: Land description: N%NW14 of

21-16-19. Serial number: 310. 72.4 acres at 50c,

Total $36.20.

Instrument #3
Identical with instrument #1 of Exhibit 10, ex-

cept as follows: Land description: SWi^NEy^ &

NWi/iSEi/4 of 21-16-19. Serial number: 314. 25.2

acres at 50c. Total $12.60.

Instrument #4
Identical with instrument #1 of Exhibit 10, ex-

cept as follows: Land description: NWi^NEVi. &

Wi/oNEi^NEi/i of 21-16-19, Serial number 3T2a.

38.4 acres at 50c. Total $19.20.

I believe Mr. Moody told me he would have to

consult with some other p:oveiTiment man before he

could put this ditch in. It has not been put in yet.

It destroyed my ditch about a hundred feet out

from Ao^ency Creek and then my ditch shows up

along the side. My ditch was on a greater grade.
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more fall to it than theirs. I do not use any of iW
government ditch in irrigating my land. My ditches

all come from Agency Creek. My land requires ir-

rigation in order to produce crops, in the quantity

that I claim. I think about an inch to the acre, per-

haps, is required, which is the customary amount

to be used on lands in this vicinity. I think water

as claimed by me for irrigation of this land would

perhaps be worth $7*5.00 an acre. Without water T

would call it pasture land, probably worth $10.00 pu

acre. I bought the land at different times. I have

farmed there ever since 1915, but not all of this land.

I have acquired it from time to time. The ditches

are in the same condition as when I went there.

They show themselves to be old, with trees growing:

along the sides. There is alder which looks like it

has been there for years, dying, and dead, and some

green, and [77] cottonwood perhaps ten inches

through.

Cross Examination by Mr. Harwood

:

I bought these tracts at different times. I couldn't

tell you the date when I bought the Mary Michel

allotment. It was after 1915. I think I got the Mar>'

Finley lands in 1917, if I remember, 1916 or 1917.

I did not have the Nicolai White Coyote lands in

1915. I got them about 1922, I think. The other

place is the Michel Revais place. It is the one I got

first. Mr. Madeen bid that in for me at the govern-

ment sale November 5, 1913. He took title in his
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name. I do not know when the deed was. I moved

on the place in January, 1915.

Mr. HARWOOD. For the purpose of cross ex-

amination I w^ould like to request permission to re-

fer to the map, 61, in the other consolidated cases.

The COURT. Very well.

Mr. HERSHEY. Will 61 be made an exhibit in

this?

The COURT. Well, it was sufficiently identified.

DEFENDANT'S EXHIBIT 61 OF THE FIVE
CONSOLIDATED CASES ADMITTED.

(This exhibit, a map including: lands in this suit,

was certified to the Circuit Court of Appeals as one

of the exhibits in the group of Five Consolidated

Cases.)

Map Exhibit 61 (Five Consolidated Cases) is a

fair representation of the lands. When I moved

there I went on the Michel Revais lands. My house

was on the northeast corner of the Michel Revais

east forty. This place had been farmed prior to that

time by R. L. Burch. He had it leased from the

government and when it was bought by Mr. Madeen

the lease was sent Mr. Madeen afterwards. Mr.

Burch did not farm imder a lease from me, but he

farmed one year under lease from the goverrunent

and then it became leased between the purchaser

and Mr. Burch. Mr. Burch farmed it in 1913. 1914

and 1915. [781 I do not know whether it had ever

been cultivated or broken up before that time. T

never was on it before. When I first came there I
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farmed and irrigated about 18 acres, I think, of the

Mary Finley 30 acres. I believe the government

surveyed through first a trifle over twenty. I irii-

gated about 30 acres on the Mary Michel place. Ex-

cuse me, but I farmed fifteen acres on the east end

of the Mary Michel allotment one year, I thinl:,

and got the water from the government ditch at that

time. When I first came to the Nicolai White Coyote

place, I irrigated a trifle over forty acres, and in

the Revais place between sixty-five and seventy acres.

I irrigated the Revais place from the ditch that

Burch had put in there, came in at the northwest

corner. No, the southeast corner. It was kind of a

natural run down through there, and the water came

from Agency Creek. Put a dam in Agency Creek

and it runs down this natural channel to the corner

and there is a ditch takes out there on each side.

There was a ditch taken out in the center of the

Michel Revais place which went to the United States

Agency. The natural channel ran on down, across

the allotment of Charles Finley and on to that of

Eneas Finley. I do not know whether this land was

irrigated before Mr. Burch leased the place. I do

not know when irrigation first commenced on the

Mary Finley place. I do not know whether it was

irrigated by a predecessor in interest of mine or not.

I do not know of my own knowledge who first irri-

gated the Mary Michel place or whether or not it

was irrigated by my predecessor in interest. I know

that Nicolai White C^oyote's wife was mai'ried to

Jerome Big Hawk and Jerome Big Hawk irrigated
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the Nicolai White Coyote place. She [79] wasn't

Nicolai White Coyote's wife ; White Coyote was dead

and she married Jerome Big Hawk. It was irri-

gated in 1915. It was in hay. I cut the hay. I didn't

see him irrigate it but it was irrigated and I cut the

hay for him. The ditch that was cut and which Mr.

Moody said he woukl fix came out right here (indi-

cating on map) and then destroyed it for about a

hundred feet. It is the government ditch which runs

out of Agency Creek. It went out right ])elow tlie

old Indian ditch here to the White Coyote allotment.

The government ditch is right here (indicating "J"

LATERAL on map). It cut my ditch right here

(indicating on map). It cut my ditch on land close

to Agency Creek and completely cut me out of water

from my old ditch. I put another ditch out just

below it and it gets on to here and leaves about six

or seven acres that I can't touch with the new ditch.

I can get water from the government ditch for those

six or seven acres by paying for it. Mr. Moody gave

it to me last year without paying for it.

Redirect Examination by Mr. Hershey

:

I can't see that the ditch cut is represented on

Exhibit No. 61. (Five Consolidated Cases.)

PAUL ANTOINE
was called as a witness on behalf of the plnintiff,

and having been first duly sworn, testified throiifxh

an interpreter, Frank Delaware, who w^as sworn as
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interpreter, and thereupon the witness testified as

follows

:

Direct Examination by Mr. Hershey

:

My name is Paul Antoine. I live near the old

Agency. My land joins Hy Francis on the east. I

can't tell how many years I lived there. I was there

prior to the coming of the Reclamation Service,

quite a few years. T know where the Mary Finley

and Mary Michel allotments are. He says he knows

when the ditches were dug, or one of the ditches.

Wlien that ditch was dug there was only one ditch

on it above the old government ditch. The old gov-

lernment ditch was near his place. It joined the

creek down there. The old government ditch was on

the north side. The ditch I mean was [80] the sec-

ond ditch on Agency Creek. He doesn't know who

built the second ditch. The name of the ditch was

!the Government Ditch. Himself and a man named

I

Martin and Eneas Finley built the ditches that came

I

down on the Mary Finley and Mary Michel allot-

ments. The ditch on the Mary Finley -and Mary
IMichel lands were there before he went there. Mary

I
Finley and Mary Michel were on their lands when

j

II went there. These ditches are on the right hand

|side of the creek going down the creek. He remem-

jbers when White Coyote settled on his land. He
jhad ditches and farmed about thirty acres. He had

an orchard which is still there. White Coyote had
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three ditches. Over twenty acres of the Mary Michel

laud was irrigated and about the same amount of

the Mary Finley land. He don 't remember how^ many

years ago he told you (Mr. Hershey) he went upon

his place.

No Cross Examination.

ELMER HUGHES
was called as a witness on behalf of the plaintiff and

having been first duly sworn testified as follows:

Direct Examination by Mr. Hershey:

My name is Elmer Hughes. My business is civil

engineering. I commenced engineering about fifty

.years ago. I have had continuous experience in en-

gineering except about two and a half or three years

I was in the real estate business. In that capacity

I have been measuring water almost all the time

and have been continuous in that line of activity.

I visited the Francis place and measured the ditch

on June 12, 1929. I measured the ditch on the Mary
Finley and Mary Michel land. I measured the one

farthest up the creek first. They are both on the

right bank going dowm stream. The last one measured

was farther up than the other. I have down here a

note that the first ditch measured was about 250

feet from the diversion from Agency Creek. It is

carrying a capacity of 220 inches. It was a very

old ditcli. It was in bad condition, was filled more

or less and you could see where the water had sort



C J. Moody, et al. 99

(Testimony of Elmer Hughes.)

of washed things. It still carries 220 inches. The

next ditch I measured was on the same side of the

creek. Its carrying capacity [81] was 143 inches.

It was an old ditch. There had been some work done

just recently there, I think. It was a practically

new headgate, or had the appearance. I don't rec-

ollect whether it w^as old or new^ when I measured

it. I gave the size of the ditch as 143 inches. There

was a survey made there and stakes set for another

ditch that I knew nothing about. The survey was

on the left hand side of Agency Creek right along-

side of the government ditch. The stakes were stand-

ing there, but I didn't make any test of that ditch.

I don't think I made any test of other places to find

out whether or not sufficient water could be gotten

on this place out of Agency Creek to irrigate it. I

don't have any recollection of it. I went down in

the field near the house. I 'm not sure there were any

ditches there. If there were I suppose they were

just laterals. I do not recollect whether I made any

examination of them.

Cross Examination by Mr. Johnson:

There was water in these ditches at that time. I

measured them with the water and measured the

fall of the ditch by using a weir. These ditches were

both on Francis' land, so they said. They couldn't

have gone anv' place else. They were right there

and dropped over onto his land. I didn't see all the

outlets and laterals from these ditches. I am sure
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the water ran onto his land. I followed the first

ditch most of the way down and the same on the

second. I only made measurement at one point.

H. H. FRANCIS,
the plaintiff, was recalled, and testified as follows

Direct Examination by Mr. Hershey

:

I was with Hughes when the measurement of the

ditches was made on my land. We first measured

two ditches on the right hand side of the creek

going down. We went down and looked at them on

the other side at the time. We have to dam the

creek to get the water out there and it just will run

out over it. Ditches are needed. I have a ditch run

along the north side of the field. In getting it out

of the place where it comes out there is simply a [82]

runway the creek flows into. The whole creek could

be used on the ground out there. My ditch comes

out of this runway on the land. It is of sufficient

size to get all the water needed for that land. Hughes

said there was no question but what we would get

plenty of water through the ditches, and it wasn't

necessary to measure them.

No Cross Examination.

FRANK McCLURE
w^as called as a witness on behalf of the plaintiff and

having been first duly sworn, testified Us follows:
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Direct Examination by Mr. Hershey

:

I am acquainted with the land now owned by

Francis and have been for the last 30 years. Mary

Michel and Mary Finley were on the land when I

knew it. I knew Culomi on the land befoi-e Mary

Finley. The ditch Paul Antoine was talkiu"- about

as beinp: dug was called the Culomi Ditch and then

they called it the Judge Louison ditch. T couldn't

tell you what age it is. It is a pretty old ditch. Very

old. I used to cut hay on the Mary Michel place

and irrigated it, I and Tom Lavally. Mary Michel

was Tom Lavally 's mother. We used to put up, I

think, along 15 acres of hay. We just used the

water on the hay land. The Mary Finle>' land was

irrigated from the same ditch, about 18 acres of tlie

Mary Finley land was irrigated from the same ditch.

I knew White Coyote when he was living there. The

greater part of Wliite Coyote's land was on the south

side of Agency Creek. It is on the opposite side

from the Mary Michel and Mary Finley lands. White

Coyote used to farm that land and irrigate it. He
had three ditches out of Agency Creek. I think he

farmed between 20 and 25 acres, close to 30 acres,

many years ago. He had a little orchard there. Dur-

ing Carter's time we got the apple trees from Carter

and set out the orchard. That was before tlie Recla-

mation come in, probably 10 or 15 years.

Cross Examination by Mr. Harwood

:

I couldn't say what year the Reclamation came,
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between 1908 and 1909 or 1910, I guess. What I

just testified about was ten or [83] fifteen years be-

fore that. I suppose about 1895. Carter was the

Superintendent of the Reservation at that time. I

can't indicate on the map where the Culomi or Judge

Louison ditch is. My eyes are bad. The Culomi ditch

was taken out of Agency Creek. They were one and

the same ditch. It went through the land of Joe

Lumphry on to part of Francis' land, the Mary

Finley part and the Mary Michel part. The Mary

Michel place and Finley place were owned by Culomi

but there were ditches there above Mary Michel's

place put there by the government but I don't re-

member the man's name. That ditch crossed the

Mary Michel and Mary Finley place and went on

down to the Louison place. I noticed the irrigation

of hay land on the Mary Finley place farmed by

Culomi himself. I noticed irrigation on the Mary
Michel place and cut hay and irrigated it. I also

worked on the White Coyote place.

R L. BITRCH
was called as a witness on behalf of the plaintiff and

having been first duly sworn, testified as follows:

Direct Examination by Mr. Hershey:

I am acquainted with one part of the lands now

owned by H. H. Francis, the Michel Revais place.

I farmed it three years. I leased it from the gov-

ernment and Fred C. Morgan, who was agent at that
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time. I didn't find anything there in the way of ir-

rigation only that backward piece of land I leased

from Revais. I ploughed up the land, fenced it, put

it in cultivation, took out ditches and irrigated it

under my lease. I did not pay anything for the

lease other than that work. The work was done in

1911. There was no water available from any gov-

ernment ditches at that time.

Cross Examination by Mr. Harwood

:

There was one ditch down through the center of

the Michel Revais land when I got there. I don't

know whether it belonged to that place or the place

below it. I used water out of it. There had been

an old lateral there which went out on the fiat. The

land was never broken up before I got there, but

there had been a ditch. I took it out of the same place

down in the center just opposite [84] the one that

goes down towards the Agency. One ditch went out

on the opposite side of that creek that goes do\\Ti

through there cata-corner across the field to the

northeast on the Francis land. It didn't seem to

go any place, just a ways out from the creek on

broken land.

Redirect Examination by Mr. Hershey:

It did not produce any new grass where it ran.

It assisted in the growth of the grass, made it better.
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Recross Examination by Mr. Harwood

:

I wasn't familiar with that old lateral previous

to 1911. I used it afterwards to improve the grass

there and put it in cultivation.

CHARLES SANDERS
was called as a witness on behalf of the plaintiff and

having been first duly sworn, testified as follows:

Direct Examination by Mr. Hershey:

I am acquainted with the lands owned by H. H.

Francis. I used to drive across them about 1905.

At that time the only land cultivated would be on

the east side of the creek. There was some fellow's

fence there and a ditch running through that.

Whether they were irrigating or not I couldn't say

It was the Mary Michel and Mary Finley lands.

There was a ditch on the White Coyote land ; I think

there were two. T remember where the government

ditch comes out on that land. There was a ditch

where the government put their headgate in the old

headgate. It destroyed the ditch that was out there.

Cross Examination by Mr. Harwood

:

I couldn't say exactly when this ditch was de-

stroyed. It was destroyed when the Reclamation

started putting in their ditches or laterals. That was

the ditch Francis testified about a little while ago

and showed on the map. I don't know anything about
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(Testimony of CUiarles Sanders.)

whether the Michel Revais place was ever irrigated

prior to 1910. I don't know anything about it being

irrigated between 1905 and 1910. I am familiar witli

the piece of land. It was not broken up or cul- [85]

tivated before Burch had it and I never saw any

evidence or irrigation there. There was a fellow

fenced the Mary Michel land there and I saw one

ditch run through that land. I had neve]' seen any-

body irrigating there. They might have. I don't

know\ The Mary Pinley land was the same, it was

adjoining lands there, I believe.

PLAINTIFF RESTS.

THEREUPON, the defendant introduced the fol-

lowing evidence in behalf of his case in chief

:

DEFENDANT'S EXHIBITS 62, 63, 64, 65 and

m OF THE FIVE CONSOLIDATED CASES AD-
MITTED.

EXHIBIT 62.

Of Record in Volume 53, Schedule of Allotments

Flathead Indian Reservation, Montana, Office of In-

dian Affairs.

Department of the Interior

Office of Indian Affairs

June 20, 1908.

The foregoing schedule of allotments (comprising

88 sheets), of lands in severalty, to Indians residing
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on the Flathead Reservation in Montana, (numbered

1 to 2380 except number 358) made in accordance

with the provisions of the Act of Congress approved

April 23, 1904 (33 Stats., 302) and the Act of Feb-

ruary 8, 1887 (24 Stats., 388), as amended by the

Act of February 28, 1891 (26 Stats., 794) ; and the

instructions from this Office dated March 26, 1906,

approved by the Acting Secretary of the Interior

March 29, 1906, is respectfully submitted to the Sec-

retary of the Interior with the recommendation that

he approve the allotments described therein (except

numbers 2372 and 2380), and cause patents to issue

therefor in the names and serial numbers of the re-

spective allottees in the foi'm and of the legal effect

prescribed by the 5th Section of the Act of February

8, 1887 (24 Stats., 388), as amended by the Act of

May 8, 1906 (34 Stats., 182).

(Sgd.) C. F. LARRABEE,
Acting Commissioner.

Department of the Interior

June 20, 1908.

Approved and referred to the Commissioner of

the General Land Office for action in accordance

with the foregoing recommendation.

(Sgd.) FRANK PIERCE
Acting Secretary.
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EXHIBIT 63.

Department of the Interior

Office of Indian Affairs.

Washington, May 29, 1928. [86]

I, E. B. Meritt, Assistant Commissioner of Indian

Affairs, do hereby certify that the paper hereto at-

tached is a true copy of the original as the same ap-

pears on file in this Office.

This letter with the attached memorandum dated

June 3, 1912, is Departmental authority for appoint-

ing a committee to determine paid up water rights

on irrigable lands of the Flathead Indian Reserva-

tion, Montana, the committee to consist of the Super-

intendent of the Flathead Indian Reservation, the

engineer engaged in the work and an Indian to be

selected by the Indians.

IN TESTIMONY WHEREOF, I have hereunto

subscribed my name, and caused the seal of this

Office to be affixed on the day and year first above

written.

(Signed) E. B. MERITT
Assistant Commissioner.

1-5628

DEPARTMENT OF THE INTERIOR
WASHINGTON

June 3, 1912.

Commissioner Abbott:

The First Assistant Secretary directs me to re-

turn herewith the papers regarding old ditches and
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water rights on the Flathead Reservation, and to say

that he approves of the first recommendation but

not of the second. He thinks that in lieu of the sec-

ond should be a requirement that the committee re-

ferred to shall report and make recommendations.

He says he is not willing to make the determination

covered by recommendation No. 2 in advance of the

report of the committee. He thinks the committee

had better examine into the matter and report as

to whether, and to what extent, the ditches should be

taken into consideration on the question of charges.

(Signed) JNO. HARVEY
Private Secretary.

2568

Refer in Reply to the 5-1100 Address Only the

Following: Commissioner of Indian Affairs

Field DEPARTMENT OF THE INTERIOR
Irrigation OFFICE OF INDIAN AFFAIRS
20512-1912 WASHINGTON
McG C May 27, 1912

Old Ditches and

Water Rights,

Flathead Reservation.

The Honorable

The Secretary of the Interior.

Sir: [87]

There is inclosed herewith a letter from Edward

Clairmont, a prominent and well to do Indian living

on the Flathead Indian reservation in Montana,

concerning water rights and ditch rights by reason
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of ditches constructed at the expense of the allot-

tees before the beginning of construction of the pres-

ent Flathead Irrigation project, which brings up the

question of what relation Indians under such ditches

shall bear to the present irrigation system as to

charges for construction.

The Oiftce has given careful consideration to the

subject and believes that administrative equity re-

quires a preservation of all such rights. It is there-

fore respectfully reconmiended (1) that this Office

be authorized to have an examination made by a

committee which shall include the Indian Superin-

tendent, an engineer employed on the works, and

an Indian to be selected by the Indians for the pur-

pose of determining the lands so affected; (2) that

all lands covered by ditches constructed out of pri-

vate or individual funds be determined to have paid

up ditch rights and not subject to construction

charges under the new system.

Respectfully,

(Signed) F. H. ABBOTT
5-MMcC-9 Assistant Commissioner.

Approved

:

First Assistant Secretary

WBP
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EXHIBIT 64.

Farm-

Irrigation

20512-1912 Flathead Agency, Jocko, Montana,

16332-1912 January 15, 1914

McG C

Private ditches.

The Commissioner

of Indian Affairs,

Washington, D. C.

Sir:

On June 27, 1912, the Acting Commissioner of

Indian Affairs, C. F. Hauke, by letter "Farm-Ir-

rigation, 20512-1912, 16332-1912, McG C, Private

Ditches", advised that the Secretary of the Interior

approved a recommendation that a committee which

should include the Superintendent of the Eeserva-

tion, the Engineer engaged in the work, [88] and

an Indian to be selected by the Indians, to be ap-

pointed to make an examination for the purpose of

determining the lands affected by appropriation of

water and that all lands so irrigated should be de-

termined to have a paid up water right under the

new system.

Acting in accordance with such instructions a coun-

cil of the Indians was held on September 2, 1912,

and at such council Alphonse Clairmont was luiaui-

mously elected as the Indian member of the com-

mittee. The Committee thus constituted comprised
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Fred C. Morgan, Superintendent of the Flathead

Indian School, of Jocko, Montana ; E. F. Tabor,

Project Engineer, Flathead Project, St. Ignatius,

Montana, and Alphonse Clairmont, of Ronan, Mon-

tana.

The committee convened on September 9, 1913, at

Jocko, Flathead Agency, Montana, and considered

the instructions of the Department and the plan of

work.

By the Acting Commissioner's letter above re-

ferred to, it states as follows:
u* * * rpj^g

lands irrigated by ditches con-

structed by the Government should be considered

for the purpose of the report called for, as not being

supplied with water at private cost. It should be

clearly explained to the Indians that no irrigation

ditches can be made to supply water without being

kept in order and that all lands irrigable therefrom

will have to bear their proportionate cost of the

maintenance and operation expense. * * * ^1_

lottees using water from private ditches constructed

prior to the construction of the Reclamation project

should be allow^ed to maintain and operate their own

ditches as heretofore, if they wish to do so, at least

until the new system is completed and placed in com-

mission. * * * The Committee should give care-

ful consideration to all evidence of irrigation during

the past as well as the present time, the size and

capacity of the ditches, with the view of protecting
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the Indians in their private water rights as far as

their industry and activity will permit".

The Committee upon convening, with a full knowl-

edge of the general conditions on the reservation

relative to private water rights of Indians, and of

the plans of the constructed irrigation systems of

the United States built from the reimbursable funds

appropriated by Congress, and after walking over

the irrigated lands and making personal examination

of the canals and ditches, considered the situation

and it was determined, after due investigation of

correctness and authenticity, to accept the evidence

shown on the Maps S-5066, etc., which maps are

hereto attached and made a part hereof, except cor-

rections referred to in the report; that beneficial

use shall be the measure and limit of the right to

irrigation water and the capacity of all ditches as

now constructed shall limit the water rights of the

appropriator or appropriators using ditches; that

from a general consideration of the facts it has been

determined that many of the appropriators have not

sufficient water diverted and appropriated to irrigate

all of their lands and it will be necessary for them,

when practicable, to obtain irrigation water from the

system constructed by the United States for the pur-

pose of irrigating portions of their allotments ; that

in the event water is obtained from the Government

constructed irrigation system, or an exchange is

made for the water rights found to be vested for a

water right from the Government constructed irri-
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gatioii system, all land covered by such change will

be charged with the payment of its proportion of

the annual operation, maintenance and betterment

charges as fixed by the Secretary of the Interior. [89]

The Conmiittee made findings on each of the fol-

lowing :

1. Name of appropriator.

2. Number and description of allotment.

3. Date of appropriation.

4. Location of point of diversion.

5. Area of land irrigated and exact location.

6. Paid up water right in the Government con-

structed system for definite number of acres ; or

7. Partially paid up water right to the extent

of a definite per cent of the cost per acre for a

water right under the Government constructed sys-

tem.

The Commissioner of Indian Affairs, under date

of October 4, 1913, approved the recommendation

of the Chairman of the Conunittee that E. F. Tabor,

Project Engineer, Flathead Project, be superseded

on the Committee by Foster Towle, Assistant En-

gineer, U. S. Reclamation Service.

All of the w^ork done by Mr. E. F. Tabor was
reviewed by Foster Towle after his appointment,

found to ])e correct and accepted by him.

The following are findings of the Committee as

to the rights of individual allottees; (Reports on

sex)ai'ate pages, together with maps, follow).
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After a field examination on October 22, 23 and

24, 1913, examination of witnesses, and from field

surveys made and shown on Map S-40e51, it is de-

termined that all land on the following described

allotments have been irrigated from water diverted

from the old United States Indian ditch, which

takes water from Finley Creek ; and said lands are

not irrigated from any other source; therefore no

water right is appurtenant to said land

:
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Allotment No. 1298.
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Michel Revais,

Allotment No. 444.

NI/2 NW14 Sec. 21, Twn. 16 N., R. 19 W.
* * * *

The only water rights appurtenant to allotments

described are those hereinbefore delineated.

Statement is made in each instance of the exact

acreage irrigated in each allotment and no other

water right from any source is appurtenant to the
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allotment. The location of the land to which the

water right is appurtenant is shown on attached

plats and it is intended [91] that the water

right shall not be shifted to other like areas in

the same allotments.

This report covers the water rights in the drain-

age basin of the Jocko River from the head waters

/to the canyon near Ravalli and includes all water

'rights appurtenant to land of allottees in the basin.

Field investigation has been made and testimony

taken relative to all water rights on the Flathead

Indian Reservation, but some additional surveys

are required before complete report can be sub-

mitted. The report herewith submitted is, however,

complete for the Jocko River drainage basin as far

Avest as Ravalli, Montana.

Complete copy of evidence taken is being trans-

mitted with the report. It is recommended that the

inclosed report be approved.

Very respectfully,

FRED C. MORGAN, Chairman,

Superintendent & S. D. Agent.

ALPHONSE CLAIRMONT,
Representative elected by Indian

Council.

FOSTER TOWLE,
Assistant Engineer, U. S. Recla-

mation Service.
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EXHIBIT Qo.

Department of the Interior

Office of Indian Affairs

[rrigation

37249-1915

McGG
Apr. 26 1915

The Honorable

The Secretary of the Interior.

Sir: [92]

In connection with the sale of allotted land in

the Flathead Reservation, Montana, the question

arose of the extent of water rights owned by in-

iividual allottees through ditches constructed with-

3ut the aid of Government, the matter being pre-

sented formally under date of February 14, 1912

by Mr. Edward Clairmont, who requested that he

and his brother be confirmed in their private rights.

For the purpose of determination the extent of all

such rights, correspondence was had with the Recla-

mation Service which resulted in the appointment

Df a committee to make an examination and report

their findings with recommendations.

This committee was appointed and proceeded to

work in the field in the Jocko Division, consisting

of the Superintendent of the Indian School, an

engineer of the Reclamation Service and one of the

Indians who was formally selected in council for

the purpose. The report of the conmiittee has been
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received and it is transmitted herewith. The report

consists of two bound volumes, one consisting of

the testimony and the other consisting of the find-

ings and maps showing the general situation. On
pages 1, 2 and 3 of the latter volume will be found

a discussion of the principles observed in handling

this matter, which appear to the Office to be proper.

It is accordingly recommended that your approval

to the work and findings reached by the Committee

be given hereon in order that the basis for delivery

of water during the irrigation season of 1915 may

be reached and also that the uncertainties as to

water rights in the Jocko Division arising through

privately constructed ditches be eliminated as far

as possible.

Very truly yours,

(Signed) E. B. MERITT,
Assistant Commissioner.

4-CEK-16

Approved

:

May 25, 1915

(Signed) BO Sweeney

Assistant Secretary.

Enclosure 8558. [93]

EXHIBIT 66.

(Defendant's Exhibit 66 is a map showing lands in

this suit and was certified to the Circuit Court of

Appeals as a portion of the record in the Five

Consolidated Cases.)

i



C, J. Moody, et at. 119

FOSTER TOWLE
was called as a witness on behalf of the defendant,

and having been first duly sworn, testified as fol-

lows:

Direct Examination by Mr. Harwood

:

My name is Foster Towle. I am an engineer in

the Reclamation Service, and have been in that

profession since 1906 or 1907 and employed on the

Flathead Irrigation Project in 1911-1913. I was

away in part of 1912 and a little of 1913. I was

ia member of the committee appointed by the Sec-

Iretary of the Interior that met and considered the

lands with privately constructed ditches out of

Agency Creek. Fred C. Morgan, Indian Agent, and

Alphonse Clairmont were the other members of

the committee. Clairmont represented the Indians.

We met and considered the lands contained with

the Francis holdings, the Michel Revais place, the

Mary Finley, the Mary Michel and the White

Coyote place. The committee went over the lands,

examined the ditches and took testimony at the

Agency. A survey was made in the fall of 1913.

I directed it. Mr. Lincoln was instrument man.

With respect to irrigation by privately constructed

ditches from Agency Creek we found 6.6 acres in

the Mary Finley allotment; 9.6 acres in the Mary
Michel allotment and 34.2 acres in the Nicola i White

Coyote allotment. We found none irrigated out of

private ditches on the Michel Revais place. Mary
Finley appeared and testified before the committee.

We used an interpreter to talk with Mary Finley.
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(Testimony of Foster Towle.)

I heard the interpretation. She was questioned

about her lands. We did not find any evidence that

the ditch in the Nicolai White Coyote allotment

coming out of Agency Creek ever irrigated the

Michel Revais place.

Cross Examination by Mr. Hershey:

I made this survey in 1913. At that time

R. L. Burch had the entire Michel Revais eighty

acres ploughed up l)ut not irrigated. No claim was

made for w^ater, and no mention of it was made on

my map as being an irrigated tract. We all called

that the U. S. government [94] ditch for the U. S.

Reserve and also Eneas Finley Ditch. I heard him

(referring to plaintiff's witness R. L. Burch) say

he had taken out ditches for use on that land and

irrigated it starting in 1911. In 1911 I was in

charge of constructing one of these canals and we

used to ride across there. I did not see him at

work farming and cultivating the land, when I

went across, and it was not fenced. There was an

Indian village on it and it had brush on and it

was not broken. I left in the fall of 1911 and he

may have done it after I left. When I came back

in 1913 I saw the field ploughed up and cultivated

but I didn't see it irrigated.

Redirect Examination by Mr. Harwood:

I was out there on the survey at the time Mr.

Hershey just mentioned, not continually but inter-

mittently. I was there for the purpose of examining
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(Testimony of Foster Towle.)

those lands. I have been referring to the Michel

Revais place just now and the year 1913. Exhibit

number 15 is the finding of the committee on the

Isabel White Coyote land. It also includes the

Nicolai White Coyote allotment. It represents the

findings of the committee of the so-called rights

from privately constructed ditches on the Nicolai

White Coyote land.

DEFENDANT'S EXHIBIT 15 ADMITTED.
Isabel White Coyote.

Allotment No. 1618.

The Committee, on October 21, 1913, made field

examination of the irrigated land and ditches on

the allotments of Nicolai White Coyote, No. 1617,

comprising the SW14 NE14 and NW14 SEi/4 Sec.

j 21, T. 16 N. R. 19 W., and of Isabel A¥hite Coyote,

I
No. 1618, comprising the Ei/o SE14 Sec. 21, same

township and range.

Testimony in the above cases was taken on No-

vember 25, 1913, and on January 15, 1914.

It appears that 23 years ago the allottees con-

structed a ditch to divert water from the left bank

of Agency Creek for the purpose of irrigating

their allotments; that in 1895 they built a second

ditch to divert water from Agency Creek near the

center of the NEi/4 SEi^ of Section 21.

From the first ditch named, 6.8 acres in the NEi/4

SEV, of See. 21 [95] and 0.7 acres in the NW^/,

SEi/4 Sec. 21 has been continuously used, and a

water right from Agency Creek is appurtenant to
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(Testimony of Foster Towle.)

said 7.5 acres as shown on the Plat F-1402, Sheet

No. 7.

From the second ditch described the allottee,

Nicolai White Coyote used the water to irrigate

33.5 acres of land continuously until 1911, when a

ditch. Lateral ''J" constructed by the U. S. Recla-

mation Service destroyed the ditch. A water right

from Agency Creek is appurtenant to said 33.5

acres.

From personal examination in the field, evidence

adduced, and from facts shown on Plat F-1402,

Sheet No. 7, made by an engineer employee of the

U. S. Reclamation Service, after survey by transit

and stadia, it is determined that there is appur-

tenant to the NE14 SEi/i of Sec. 21 a water right

from Agency Creek for the irrigation of 6.8 acres

and if said water right is exchanged for a water

right from the irrigation system constructed by the

United States, the identical 6.8 acres are entitled

to a paid up water right to the extent of 2 acre

feet of water per annum for each acre or a total

of 13.6 acre feet for each year.

It is determined further that there is appurtenant

to the 34.2 acres of land in the Nicolai White Coy-

ote allotment a water right from Agency Creek and

if said water right is exchanged for a water right

in the irrigation system constructed by the United

States, the identical 34 acres are entitled to a paid

up water right to the extent of 2 acre feet per

annum for each acre or a total of 68 acre feet each

year.
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(Testimony of Foster Towle.)

Defendant's exhibit ninnber 16 is the findings of

the connnittee on the Mary Finley allotment, num-

ber 1222.

DEFENDANT'S EXHIBIT 16 ADMITTED.
Mary Finley,

Allotment No. 1222.

The Committee, on October 23, 1913, made field

examination of the irrigated land and ditches on

the allotment of Mary Finley, No. 1222 comprising

the Syo SWi/4 SEJ/4 and SE^/i SE% SW14 Sec. 16,

T. 16 N., R. 19 W., testimony thereon being taken

on January 15, 1914. [96]

From personal examination in the field, the testi-

mony adduced and from the facts shown on Plat

F-1402, Sheet No. 7, made by an engineer employee

of the U. S. Reclamation Service, after survey by

transit and stadia, it is determined that from 1892 to

1900, and intermittently thereafter, water was di-

verted from Agency Creek through the Judge

Louison ditch to irrigate Q.Q acres in the SEi/o

SWi/4 SE14 of said Section 16. A branch from the

old U. S. ditch connects with the Louison ditch near

the south boundary of the allotment.

A water right from Agency Creek is appurtenant

to said 6.6 acres and if the water right is exchanged

foi' a water right from the irrigation system con-

structed by the United States, the identical 6.6

acres is entitled to a i^aid up water right to the
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(Testimony of Foster Towle.)

extent of 2 acre feet of water per annum for each

acre or a total of 13.2 acre feet for each year.

Defendant's exhibit number 17 is the findings

of the committee on the Mary Michel allotment,

number 1505.

DEFENDANT'S EXHIBIT 17 ADMITTED.
Mary Michel,

Allotment No. 1505.

The Committee, on October 23, 1913, made field

examination of the irrigated land and ditches on

the allotment of Mary Michel, No. 1505, comprising

the NWi/4 NE14 and W^/o NE14 NE14 Sec. 21, T.

16 N., R. 19 W., and on January 15, 1914, testimony

was taken.

From personal examination of the land, the evi-

dence adduced, and from the facts shown on Plat

F-1402, Sheet No. 7, made by an engineer employee

of the United States Reclamation Service, after

survey by transit and stadia, it is determined that

9.6 acres in the NW14 NE14, shown on said plat,

has, since 1893, been irrigated by diversion of water

from Agency Creek and that a water right is ap-

purtenant to said 9.6 acres.

If the said water right is exchanged for a water

right from the irrigation system constructed by the

United States, the identical 9.6 acres are entitled

to a paid up water right to the extent of 2 acre

feet pel" acre iper annum or a total of 19.2 acre feet

of water each year. [97]

I
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(Testimony of Foster Towle.)

(Defendant's exhibits numbers 18 and 19, certi-

fied copies of appropriations of water out of Agency

Creek by the United States Government.)

DEFENDANT'S EXHIBITS 18 AND 19

ADMITTED.

NOTICE OF APPROPRIATION.
The United States of America,

State of Montana,

County of Missoula.—ss.

TO ALL WHOM THESE PRESENTS MAY
CONCERN:

BE IT KNOWN, That the United States of

America, under and by virtue of an Act of the

Legislative Assembly of the State of Montana,

entitled: "An Act authorizing the Government of

the United States to appropriate the water of the

streams in the State of Montana, subject to certain

trestrictions", approved February 27, 1905, and

'acting by and through H. N. Savage, Supervising

Engineer, thereunto duly authorized by the Secre-

tary of the Interior of the said United States in

that behalf, does hereby publish and declare, as a

legal notice to all the world, as follows, to-wit

:

I. That the said United States has a legal right

to the use, possession and control of and claims 100

cubic feet per second of the waters of Agency

Creek in said county and state, for irrigating and

other purposes.
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II. That the purpose for which said water is

claimed, and the place of intended use is for the

purpose of irrigating 2,000 acres of land on the

Flathead Indian Reservation for domestic uses and

for developing power for pumping and other pur-

poses.

III. That the means of diversion, with size of

flume, ditch, pipe or aqueduct, by which it is in-

tended to divert the said water, is as follows: a

diverting dam, canal 6 by 3 feet and laterals lead-

ing to the lands described.

The lands to be irrigated lie T.16 N, Rs. 19 & 20

W. M. P. M. The development of power is con-

templated by turbines at and above this notice on

the stream and at drops in the canal line

below. [98]

IV. That the said United States of America is

the appropriator of said water, and said appropria-

tion was made on the 2nd day of April A. D., 1910

and said appropriation and the diversion of said

waters is to be effected and consummated by means

of said diverting dam, canal and laterals.

V. That the said United States also hereby

claims said ditch and the right of way therefor, and

for said water by it conveyed, or to be conveyed,

from said point of appropriation to said land or

point of final discharge, and also the right of loca-

tion upon any lands of any dams, flumes, reservoirs,

constructed or to be constructed, by United States

in appropriating, and in using said water.
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VI. That the said United States also claims the

right to keep in repair and to enlarge said means

of water appropriation at any time, and the right

to dispose of said right, water, ditch or said appur-

tenances in part or whole, at any time.

CLAI^IING THE SAME, ALL AND SINGU-

LAR, Under any and all laws. National and State,

and in accordance with the rulings and decisions

thereunder, in the matter of water rights.

TOGETHER WITH ALL AND SINGULAR,
The hereditaments and appurtenances thereunto be-

longing and appertaining, or to accrue to the same.

THE UNITED STATES OF AMERICA,
By H. N. SAVAGE,

Its officer and agent in that behalf and

thereunto duly authorized by the Secre-

tary of the Interior.

State of Montana

County of Missoula.—ss.

H. N. Savage, having been first duly sworn, de-

poses and says that he is of lawful age and an offi-

cer and agent of the United States of America, the

appropriator and claimant of the water and the

water right mentioned in the foregoing notice of

appropriation and claim, and that affiant makes the

said appropriation of said water and claims the said

water right for and on behalf of the said LTnited

States, as its agent thereunto duly authorized, that

affiant is the person whose name is subscribed there-
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to as officer and agent of the appropriator and

claimant, the said United States ; that he knows the

contents of the said foregoing notice and that the

matters and things therein [99] stated are true.

H. N. SAVAGE.

Subscribed and sworn to before me, this 2nd day

of April A. D., 1910.

(Seal) GEORGE H. BECKWITH,
Notary Public in and for the County of

Missoula, State of Montana, Residing at

St. Ignatius. My commission expires

Sept. 9th, 1911.

Filed for record April 11, 1910, 1:37 P. M., in

Missoula County, Montana.

AFFIDAVIT
State of Montana

County of Missoula.—ss.

Wm. J. Abbott, being duly sworn, deposes and
says, that on April 13th, 1910, he did post a notice

of appropriation of 100 cubic feet per second of

water at a point described as follows: a tree 858

feet N. 68-20' E (magnetic) from tlie SW cor of the

NW14NW14 of Sec. 27, T. 16 N., R. 19 W.
The said notice has been filed with the County

Clerk for Missoula County, State of Montana, in

Book D, Page 556 on the 11th day of April, 1910.

WM. J. ABBOTT,
Surveyman, U. S. Reclamation

Service.
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Subscribed and sworn to before me at Helena,

Mont., this 21st day of April A. D., 1910.

(Seal) JULIUS BARNEY,
Notary Public in and for the said County

and State of

My commission expires June 19th, 1910.

Filed for record April 28th, 1910, at 8 :50 A. M.,

Missoula County, Montana.

EXHIBIT 19.

(Defendant's Exhibit 19 is identical with defend-

ant's exhibit 18 in all particulars except as follows:

Paragraph IV : appropriation made Jan. 22, 1910.

Acknowledged before notary: Jan. 21, 1910, at

9:41 A. M., MiPFoiila Coiintv, Mont"-"-. [100]

Filed for record January 27th, 1910, at 9:44

o'clock A. M., Missoula County, Montana.

Affidavit of Posting: by affiant Geo. Henry Ellis,

on Jan. 28, 1910.

Acknowledgement of Affidavit of Posting taken

by notary on February 9th, 1910.

Filed for record February 14th, 1910, at 1:55

P. M., Missoula County, Montana.

Recross Examination by Mr. Hershey:

We did not measure the carrying capacity of any

]ii'i\al(' (litclu's, ill making map Exhibit number 61

(Five Consolidated Cases). We just measured the

lands we found irrigated. We examined all the
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ditches and mapped their location. We mapped all

the lands that had been irrigated or were found to

have been irrigated or anyone claimed or said had

ever been irrigated. We mapped the crops. The

ditch to the White Coyote land was a large ditch

at the upper end but where it got to the land it be-

came a very small one. That map shows the lands,

and the ditch. There were three ditches across his

land and several others. These ditches were not

large enough to carry sufficient w^ater to irrigate his

entire eighty because his eighty goes above the

ditches that are constructed. There is no ditch on

that Southea^st corner. The land for the Nicolai

White Coyote allotment could not be irrigated above

lateral J from the ditch that he had because his

ditch came out below it, and the reason why his

ditch was interfered with was because our lateral

came just about the location of his canal ; and after

we had constructed the ditch, we allowed the water

to run through our canal and then out where he had

had it before. That continued indefinitely so far as

I know. Tt was there when I left in the fall of 1911.

The J lateral was the one that was placed in his

lateral. It leaves this corner here that could not be

irrigated. That was 12 acres here to the southeast

of lateral J, and then this land in here could not be

irrigated. Perhaps the rest of it in the entire forty

there might be, roughly, thirty acres that would be

above his canal. That would not give him 70 or 75

acres out of his eighty that could have been irri-

gated. [101] The creek cut across the northeast cor-

J
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ner, which would cut off i)erhap8 8 or 10 acres; the

balance could have been irrigated; it was all below

the ditch. I don't know anything about a ditch com-

ing: out liere (indicating- on map) to irrigate the

land. It was not marked because it comes under

the J lateral. Yes, on Exhibit 61 (Five Consoli-

dated Cases) his lateral is marked by that line com-

ing around the J lateral. It came out here, comes

around here and goes down here. It came out of

Agency Creek off of his land. It does not come out

of Agenc,y Creek on his land at all.

This ditch (indicating on map) did not cover all

the Mary Finley land. It wouldn't cover her land

west of the creek, about nine acres ; that ditch comes

out on the east side of the creek. I don't think the

balance could have been covered by this ditch; the

land rnns up here to the east; this ditch comes out,

—it would not come to the southeast corner. No, I

had nothing to do with Exhibit 2 (Five Consoli-

dated Cases). I would make a distinction between

the Mary Finley ditch and the Judge Louison ditch.

Mary Finley 's ditch comes down here (indicating on

map) and Jiulge Louison 's comes out below. The

ditch is common for some distance and then the

waters of this ditch took the waters of the Judge

Louison ditch, and this is what they considered the

Mary Finley canal. They both run through the

Mary Finley allotment. I don't know whether

Francis is the owner of both at the present time.

Both these ditches were there when I was there.

No, all of the land except that west of the creek
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could not have been irrigated out of these two

ditches. The southeast corner could not have been

irrigated without another canal ; this is lower where

this crosses here; it was lower than the southeast

corner.

The old government ditch was on the Mary Michel

land. The private ditch was below the government

canal and could not have been irrigated at all. It

couldn't irrigate these lands up here (indicating on

map) and it couldn't irrigate where the canal is

constructed, this land in here. I don't know about

the irrigation since 1913.

Redirect Examination by Mr. Harwood:

About these ditches, the one marked ''White

Coyote Ditch" that runs out of Agency Creek to the

northwest, cutting the west forty of the Michel Ona-

moo allotment, thence north and west through the

Isabel White Coyote [102] allotment and then on

down to the portion shown in green here. That

ditch does not show on anything going on further.

No, that is not the White Coyote Ditch that I spoke

of that was cut. The Wliite Coyote ditch that was

cut is the one that shows within the north forty of

the Isabel Wliite Coyote allotment at the juncture

of that green dotted line called J. Lateral and Agen-

cy Creek. It is the west branch. The canals I spoke

of that go down to the Louison place were old canals

and very small, at the time I made the survey. They

were built in 1883, but it was very old; they were

very small, looked like started a plow furrow and

I
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then walled it up a little. The people who had these

places during that length of time had a reasonable

amount of time to irrigate all their lands if they

could irrigate them from those ditches. The Mary

Finley place was not irrigated at that time. I be-

lieve they cut hay on it, and they had considerable

seepage and they cut the hay without irrigating.

In making the committee survey, we took into con-

sideration all lands that had evidence of present ir-

rigation, past irrigation or had or were reported as

having been irrigated in the past. This is shown in

the yellow parcel here in the Francis lands. That

is the total that had ever been irrigated from any

ditches up to that time, by hearsay or otherwise.

Recross Examination by Mr. Hershey:

That's the only thing we did take into considera-

tion in making this plat. No, we didn't anticipate

any future needs or allow anything for what could

be done if the ditches were dug, to irrigate all the

lands; we only gave him credit for what had been

irrigated.

Redirect Examination by Mr. Harwood:

No, there was no attempt to give some fellow

credit for lands that might be irrigated in the fu-

ture.

TONY DELAWARE
was called as a witness on ])elialf of the defendant,

and bavinp; l)een first duly sworn, testified as fol-

lows:
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Direct Examination by Mr. Harwood:

My name is Tony Delaware. I am 48 years old.

I am familiar with the lands in the Francis suit that

have been testified about, the lands formerly com-

prising the Michel Revais allotment, thirty acres of

the Mary Finley allotment, and sixty acres in the

Mary Michel allotment and eighty acres in the Nico-

lai White Coyote. I became familiar with those

[103] lands about twenty years ago, about 1910. I

don't remember working on the survey that the com-

mittee made. I did work on the survey, but I don't

remember working on that place there. I was rod

man at times for the surveyors who surveyed the

lands. As rod man I sometimes had occasion to act

as interpreter also. I had occasion to talk with the

Indians who showed me what they irrigated or what

had been irrigated on their places. T told the In-

dians to show me what they irrigated from, what

ditches was in there. I included anything that

might have been irrigated in the past. They were

consulted in everything whether they were then ir-

rigating it or had in other years before that time.

NO CROSS EXAMINATION

Ct. L. SPERRY
was called as a witness on behalf of the defendant

and having been first duly sworn, testified as fol-

lows:

I
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Direct Examination by Mr. Harwood:

My name is G. L. Sperry. I live at St. Ignatius.

I am familiar with the Francis lands that have been

discussed in this suit, and have been about twenty

years, since about 1910. By profession I a man en-

gineer with the United States Indian Irrigation

Service, and was connected with that service in

1910. I made a survey of the lands in the Francis

holdings, namely the foinier Michel Revais, Mary

Michel, Mary Finley and Nicolai White Coyote al-

lotments. The ditch which is shown on plaintiff's

map exhibit 2 (Five Consolidated Cases) coming

out of Agency Creek and going down to the Francis

land conveyed water to lands on through the Michel

Revais place, and part of the laterals went to the

Agency land, and part of them went on through the

lands west of the Michel Revais lands. There was

no evidence of irrigation on the Michel Revais land

at that time, in 1910. The other branch of that

ditch that enters the southeast corner of the Michel

Revais allotment, the branch furthest east, goes

north and branches shortly before it leaves the

Revais allotment. Both the latter branches go into

a place marked "Agency" and it stopped, as far as

the survey shows. The branch going nearest the

j
center runs up through the Agency and stops, so far

as the survey shows, and the other branch extends

through the lands on north. The remaining branch

runs west to lands over in the west. When I made

that survev, the Michel Revais allotment was not ir-
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rigated, I know; and I don't think it was cultivated.

I am quite sure it wasn't. [104] We saw no evidence

of irrigation whatsoever. That was in 1910.

The ditch (referring to plaintiff's map exhibit 2

in the Five Consolidated Cases) crossing the south-

east corner of the White Coyote allotment, running

in a northeasterly direction, is the old U. S. Indian

ditch, the '93 ditch. At the time we made the sur-

vey, the land between the ditch and the southeast

corner of the White Coyote allotment was higher

up above the ditch; it could not be irrigated from

that ditch. According to my survey I found in the

neighborhood of thirty or forty acres, perhaps thir-

ty-five acres irrigated on the White Coyote allot-

ment. T measured it up on the map from calcula-

tions I could make from the scale of the map. I

don't recall exactly what it was, but it was some-

where between thirty or forty acres, I should judge.

The Mary Michel place had some ditches, several

ditches running across it. One was the Louison

ditch, and there was another one that went on down

and which was the old Indian ditch, the '93 ditch.

There was some evidence of irrigation out of a

ditch on the Mary Michel place. There had been

some land irrigated at some time in the Mary Michel

place and also in the Mary Finley place.

(Referring to defendant's exhibit 61 in the Five

Consolidated Cases.) At the time we made the sur-

vey, there were other private ditches taking out of
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Agency Creek; in the neighboiiiood of these ditches

there were three ditches, I believe, the old Indian

ditch continued here, I think this was common with

the Louison ditch, I think they ran together for a

short ways and then separated, and the Louison

ditch went on north and the Indian ditch, of course,

went northeast. After the old U. S. '93 ditch struck

Agency Creek it dropped down Agency Creek for a

ways and then it was taken out lower down on the

opposite side where it enters and goes on other lands

and leads down to the northeast of the Francis

holdings. There were some other small ditches. I

don't recall all of them which were privately con-

structed ditches.

Cross Examination by Mr. Hershey:

As I recall it, the government ditch that goes out

of Agency Creek northeast was quite small down

there ; it was a good big ditch up near the head. By
the head I mean where it comes out of Finley Creek.

This ditch empties into Agency Creek. When it

comes out of Agency Creek it was quite small, ac-

cording to my recollection and according to my
map. [105] By quite small I mean, T don't think it

carried more than 100 inches possibly. I don't

know that it would hav(\ T think it is still there. I

haven't seen it for a long time. You ask who told

me it was a goveriunent ditch ; my records showed

at the time that it was the old Indian ditch down to
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the creek, and later on it was an Indian ditcli. I

don't recall who told me it was an Indian ditch. I

think it is different from the Blodgett ditch which

was farther over to the right than the Indian ditch.

They may have been together for a short ways, I

don't recall. I believe the Louison ditch and the

Indian ditch were common for a ways, and the

Louison ditch extends northwest of the Indian ditch.

No, I don't recall it by the name "Culomi Ditch."

It ran through where Hy Francis' lands are now.

Redirect Examination by Mr. Harwood:

The U. S. Indian ditch of '93 brought water down

from East Finley Creek and dropped it into Agency

Creek. Most of these private ditches that take out

of Agency Creek take out below where the '93 ditch

drops in, and they have the advantage of that addi-

tional water from East Finley Creek, brought over

in the U. S. Ditch of '93, which is marked on this

map '^U. S. I. D. Ditch."

Recross Examination by Mr. Hershe.y:

Exhibit 61 (Five Consolidated Cases) shows that

Agency Creek branches about the center of the

Isabel White Coyote allotment, and they run in two

parallel branches on down and do not come together

again until we get down in the west side of the U. S.

Jocko Reserve, some two miles. By tliis map the

ditch from Finley Creek empties into Agency Creek
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below the branch and the old U. S. ditch which is

quite small comes out of the east branch.

Redirect Examination by Mr. Harwood:

Plaintiff's Exhibit 2 (Five Consolidated Cases)

shows the ditch that I mapped in 1910. That is,

shows the creek as I mapped it in 1910, I didn't

make the other map. The survey shows a gauging

on several of these ditches. The one that is higher

up marked Number 10 turning to the right, which

divides one part going northeast and the other one

going a little farther to the right, shows a gauging

on this one and also on the other one and states that

the ditches were about full at the time of [106] the

gauging, August 12, 1910. The right branch is said

to have been carrying about thirteen inches at that

time and the left branch, that went north up to the

Louison's, is said to have been carrying about thir-

ty-three inches at that time.

Recross Examination by Mr. Hershey:

Q. That doesn't indicate the size of the ditch at

all, it shows that much water there?

A. It says that the ditch was about full, how-

ever.

ALPHONSE CLAIRMONT
was called as a witness on behalf of the defendant

and liaving ])een first duly sworn testified as fol-

lows:
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Direct Examination by Mr. Harwood:

My name is Alphonse Clairmont. I live at Ronan,

Montana, within the Flathead Indian Reservation.

I am a member of the Flathead Tribe of Indians.

I have heard the testimony in this case. I have

lived on the Flathead Indian Reservation for some-

thing over forty years. I heard the testimony about

this committee and was a member of it. I was

chosen to become a member of it by the tribe. They

had a meeting and they thought that I had more

experience than some of the rest of the tribe in the

irrigating, so they chose me. The Indians had a

meeting and chose me to represent them on the com-

mittee. I went over the lands in the Francis suit,

number 804, which comprise the allotments of

Michel Revais, Mary Finley, Mary Michel, and

Nicolai White Coyote as shown on defendant's ex-

hibit 61 in the Five Consolidated Cases. I went

over these lands with the committee, but it is long

ago, since we went over them. I can't refer to the

map to tell about them. I can't read a map very

well. I believe Mary Michel appeared before the

committee and made statements about how much she

had irrigated on her allotment number 1505. She

made these statements in my hearing. I understand

the language in which she spoke. I believe she said

she got water for irrigating her allotment from the

old government ditch. I recall the findings of the

committee. I believe they gave her a so-called right



G. J. Moody, et al. 141

(Testimony of Alphonse Clairmont.)

notwithstanding that her water had come from a

government ditch. [107]

Cross Examination by Mr. Hershey:

When I say the old government ditch I had ref-

erence to the old goverimient ditch that they dug out

from Finley Creek over to Agency Creek, the 1893

ditch.

Q. And you think that she told you that she got

water out of that ditch ?

A. Well, she said the old government ditch.

Redirect Examination by Mr. Harwood:

The Indians who came in about their allotments

were asked to indicate to the committee not only the

lands that they were irrigating at that time, but

also all lands that had ever been irrigated on their

allotments before that time. They were given rights

based on what they indicated they were irrigating

and what they had irrigated before that. When-
ever we could find any evidence of ditch or where

we thought there was water turned down, why, we

gave it to them. Those allottees were asked to

show the surveyor who would come and survey what

they had irrigated. They were told to come and

show the surveyor all the lands that had ever been

irrigated.

Recross Examination by Mr. Hershey:

Q. You didn't allow any of the allottees for any

land that they could irrigate out of the ditch ?



142 H. H. Francis vs.

(Testimony of Alphonse Clairmont.)

A. No, our instructions was to .

Q. . . . You didn't do it?

A. No.

ALBERT MACKEY
was called as a witness on behalf of the defendant

and having been first duly sworn testified as fol-

lows:

Direct Examination by Mr. Harwood:

My name is Albert Mackey. I live at Arlee and

have lived in that region since March, 1911. I have

heard the testimony in this case. T am familiar

with the lands of Mr. Francis, the allotments of

Mary Finley, Michel Revais, Mary Michel and

Nicolai White Coyote. I aided in making an exam-

ination of those lands at that time in the survey of

1913, all but the Revais eighty. I saw the Revais

eighty at that time. Referring to plaintiff's ex-

hibit 2 in the Five Consolidated Cases, there were

indications of cultivation [108] on the Revais lands

in 1913. There might have been irrigation, I

couldn't say; that was in 1913. Our survey was for

the purpose of determining the lands irrigated prior

to 1910, or prior to the construction of the reclama-

tion ditches. We found absolutely no indication or

irrigation of the Michel Revais allotment prior to

the construction of the new government system.

This land was fenced in 1913. I was familiar with

it before that time. As I remember, it was fenced
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ill 1912 l)y Mr. Bureli. I think it was ploughed up
and cultivated in 1912 by Dick Burch.

Cross Examination by Mr. Hershey:

In making- our survey we just took into consider-

ation w^hat lands had been irrigated from the ditches

dug and constructed prior to that time, or what they

had already irrigated. We made no allowance what-

ever for any lands that could be irrigated from the

ditches already built. I don't know anything about

who built the ditch that crossed the Revais place.

I never knew Michel Revais at all. I don't know
whether he lived there or not. Before it was fenced

there was a little Indian village in the northeast cor-

ner close to the present home of Hy Francis.

JOSEPH BLODGETT
was called as a witness on behalf of the defendant

and having been first duly sworn testified as fol-

lows:

Direct Examination by Mr. Harwood:

My name is Joseph Blod gett. I live up back of

the old Agency in the Jocko Valley, that is a part of

the Flathead Indian Reservation. I live about a

quarter of a mile from the Hy Francis land, less

than a quarter. I live very close to it. I first began

living in that country in 1892, 1891 ; where I am
now. We come into the Jocko Valley in 1887. I am
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now 53 years old. I lived around here as a boy

then. I was here almost continuously at the first

time I came to the Jocko Valley, but was away at

school in Carlyle, Pennsylvania, nearly four years,

from 1893 to 1897. Referring to defendant's exhibit

61, in the Five Consolidated Cases I couldn't tell you

exactly when the old private ditches were taken out

of Agency Creek. As far back as I remember the

ditches were there. The Blodgett ditch was taken

out of [109] Agency Creek in 1893 by my father,

myself and my brother ; and that ditch ran from the

east branch of Agency Creek out through the lands

of Mary Michel. Mary Michel did not have any

rights in that ditch. The old U. S. Indian ditch con-

tinuing on northeast from the east branch of Agency

Creek went through a little part of the Mary Michel

place. That old government ditch was built earlier

than 1893. I don't know just when. I understand

this map. I recall there was a ditch running from

Agency Creek out through Mary Michel's northeast

corner, going on across Michel Antoine's, down in

through the Joe Blodgett place; that is the ditch I

and my father and my brother built. I would judge

we could handle about,—run through a good head,

—

about six feet of water, through my father's ditch

out of Agency Creek. There was nobody had prior

rights earlier than my father. I remember the

Mary Finley land. If she got any water she got it

out of the old Louison or what they called the Cu-
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lomi ditch. It belonged to the rights on the land

down through there. I won't say positive as to be-

longing to Mary Finley. Mary Michel had a private

ditch of her own. I don 't know much about Nicolai

White Coyote. The land I am more familiar with

lies to the northeast—the Francis land. The land

I spoke of owned by my father, Joe Blodgett, was

allotment 1466.

Cross Examination by Mr. Hershey:

That ditch I and my father and brother took out

runs through the east forty on our land. It does

not run into the west forty. It goes right on,

—

kind of strikes in the east forty, then runs kind of

right north and across and a little west. It was

taken out on the west side of the ditch, not on the

east side at all. The ditch we dug there last year

or year before was opened up. It had been aban-

doned for many years. It comes out of Steven's

and Hy Francis' at the present time it is Hy Fran-

cis'. I come across H^^'s and Michel Steven's place.

It just hits a corner of Michel Steven's land, three

or four acres. It branches out from where it leaves

Agency Creek here. [110]

C. J. MOODY,
the defendant, was called as a witness in his own be-

half, and having been first duly sworn, testified as

follows

:
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Direct Examination by Mr. Johnson:

My name is C. J. Mood}^ I am the defendant in

this action, and Project Manager of the Flathead

Irrigation Project. As such manager I have in my
office the applications made by land owners who

have land under the project,—for the use of water,

Exhibit 20, comprised of thirteen sheets are appli-

cations made by H. H. Francis for the use of the

water upon these lands for the years 1917, 1918,

1919, 1920, 1921 and 1922.

DEFENDANT'S EXHIBIT 20 ADMITTED
Exhibit 20—Instrument 1.

Form 7-289

Form approved by Department Feb. 24, 1922

Printed Feb., 1922.

DEPARTMENT OF THE INTERIOR
UNITED STATES RECLAMATION SERVICE

Flathead Irrigation Project

APPLICATION FOR TEMPORARY WATER
SERVICE

June 1, 1922

(Date)

1. APPLICATION is hereby made to the

United States of America, herein styled United

States, by the Undersigned, herein styled Appli-
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cant, for irrigation water under the above-named

project, for the current irrigation season and for

subsequent irrigation seasons, from the Agency

Creek subject to the conditions

(Source of supply)

named herein, for the irrigation of land not under

public notice, having a total irrigable area of 35

acres, described as follows:

Allot. 1617.

SW14 NE% and NW14 SE14 of Sec. 21, Twp. 16

N., Rug. 19 W., M. P. M.

2. Quality of water.—The water furnished here-

under shall be limited to the quantity which may be

used beneficially upon said land, or such part there-

of, to be determined by the Project Manager, as

shall constitute a proportionate share per acre of

the water supply actually available at any time for

all of the area being at that time watered from said

source of supply.

3. Shortage of water.—On account of drought,

inaccuracy in [111] distribution, or other cause,

there may occur at times a shortage in the quantity

of water provided for herein, and while the United

States will use all reasonable means to guard

against such shortages, in no event shall any liabil-

ity accrue against the United States, its officers,

agents, or employees, for any damage, direct or in-

direct, arising therefrom,

4. Delivery and use of water.—No water will be

delivered to an Applicant who is owing the United
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States a water charge of a prior season. The United
States shall have full control over all ditches, gates,

and other structures required to deliver water here-

under. When water is desired, the Applicant shall

give to the United States reasonable notice of

amount wanted and date when needed, and the

United States reserves the right to deliver all water
under similar applications in the order in which
requests are received, or follow an approved plan

of rotation. The water shall be delivered by the

United States to the Applicant at said source of

supply or some lateral thereof and shall there be

received by Applicant and conveyed at Applicant's

expense to said land. If a measuring device is not

installed at the point of delivery to the Applicant

the amount of water delivered shall be determined

by the Project Manager. The water so delivered

shall be used exclusively upon said land and shall

not be permitted to collect or run upon other land

or be wasted in any manner.

5. Water supply to be temporary only.—The
furnishing of water hereimder shall not be con-

strued as binding the United States to furnish water

to said land or any part thereof after the termina-

tion of this application, nor shall it under any cir-

cumstances become the basis of a permanent water

right.

6. Waste and seepage water.—The United States

reserves the right to collect for use on said project

all waste and seepage water coming from the land
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above described. The Applicant releases the United

States, its officers, agents, and employees from every

claim for damage, direct or indirect, arising by

reason of the presence of waste or seepage water on

said land.

7. Payment for water service.—The Applicant

shall pay the United States for water service here-

under, such amounts, at such times, and with such

penalties for delinquency, as shall be prescribed by

the Secretary of the Interior for lands of said pro-

ject receiving similar [112] temporary water serv-

ice: Provided, That the annual payment under this

application shall in no event be less than $5.

8. Rules and regulations.—All notices, orders,

rules, and regulations now or hereafter established

by the United States affecting water service here-

under shall be observed by the Applicant.

9. Termination of application.—This application

shall be terminated and water service hereunder

shall cease (a) at the option of the United States at

any time, upon failure of Applicant to abide by any

notice, order, rule, or regulation of the United

States now or hereafter established affecting water

service hereunder, (b) if Applicant is a tenant upon

said land automatically upon his removal there-

from, (c) automatically, when water is made avail-

able under public notice announcing the construc-

tion charge for said land, or (d) at tlie ()])tion of

either the United States or the Applicant, at any
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time between irrigation seasons by giving thirty

days' written notice to that effect.

Applicant H. H. FEANCIS owner.

Address Arlee, Mont.

Approved: Aug. 18, 1922

C. J. MOODY
Project Manager, U. S. R. S.

Note.—When this form is used for one season

only, delete first five words, line 3, paragraph 1, and

clauses (c) and (d) of paragraph 9. If space for

description in Paragraph 1 is inadequate, insert

*' (Description on back of Application, marked A),"

and proceed accordingly.

Exhibit 20—Instrument 2.

Application No. 683

J Canal

Gate No. 5

DEPARTMENT OF THE INTERIOR
UNITED STATES RECLAMATION SERVICE

Flathead Project

APPLICATION FOR WATER SERVICE
[113]

May 13, 1921.

To Project Manager,

Flathead Project, St. Ignatius, Montana.

Subject to the rates and conditions shown on the

reverse hereof, I hereby apply for irrigation water

during the yearly season commencing May 1, 1921,
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and ending September 30, 1921, to be used on the

following described lands:

NW14 SWi^ and NE14 SE14, 21-16-19

Allotment 1617

containing about 80 acres of irrigable land, water

to be delivered from J Canal at Gate No. 5.

H. H. FRANCIS
(Landowner)

Arlee, Mont.

(Address)

Approved

:

C. J. MOODY
Acting Project Manager, U. S. R. S.

CERTIFICATE
I hereby certify that the above named H. H.

Francis is in possession as Tenant of Farm Unit

Sec , Township N., Range

West, allotment No. 1617.

Charles E. Coe

May 19, 1921

1. Irrigation water will be delivered as required

and requested by the applicant, at the following

rates

:

In the Jocko Valley rate will be 75 cents per acre

foot.

In all other parts of project rate will be $1.00 per

acre foot.

Minimum charge will be $5.00

2. Except as hereinafter stated, the charges for

aU water furnished hereunder shall be payable on
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March 1st of each year for the preceding irrigation

season, and shall be subject to all discounts; charges

and penalties provided by the Act of August 13,

1914 (38 Stat., 686). No discount allowed on mini-

mum charge.

3. All applicants for water will be required to

construct and maintain in good order and repair

upon their lands such ditches as may be necessary

to catch and conduct to some waste canal, ditch, lat-

eral, [114] or natural drainage channel, any waste

water flowing upon or from said lands. No waste

water will be allowed to collect within 20 feet of any

canal or lateral belonging to the United States, nor

shall any wast^ water ditches be constructed or

maintained within 10 feet of any canal or lateral of

the United States, except at points of intersection

or crossing, which shall be located only by order and

under the direction of the proper officers of the

United States. No water will be furnished to any

applicant during such time as he fails to comply

with the above regulations.

4. Water will be delivered at the point named

in the application, and shall there be received by

the applicant and conveyed to the lands at his ex-

pense.

5. The amount of water to be furnished under

this application shall be limited to the amount bene-

ficially used upon said lands.

6. The United States shall have full control over

all ditches, gates and other structures required to
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deliver water hereunder, and the United States shall

have the right, in order to secure economical and

efficient service, to establish and enforce such rules

and regulations as its proper officers may deem
necessary, to all of which rules and regulations the

applicant hereby agrees to conform.

7. The United States shall not be responsible for

failure to supply water under this application

caused by insufficient supply of water, hostile diver-

sions or drought, nor on account of any other dis-

tribution than herein stipulated for, directed or

ordered to be made by any valid and subsisting or-

der or decree of a competent court, nor for any

damage by floods, acts of hostility or unavoidable

accidents, but no charges will be made for any water

not delivered at point of delivery mentioned in this

application.

8. The furnishing of water hereunder to the

lands aforesaid shall not be taken or construed as

binding the United States, after the termination of

this application, to furnish water to said lands, or

any part thereof, nor shall it under any circum-

stances become the basis of a permanent water

right.

9. Tenants of lands owned by Indians must

make advance pa^Tnent for all water used, or fur-

nish an acceptable bond guaranteeing payment on

March 1st of the year following. Tenants of lands

owned by white men must make advance payment

in cash for all water to be delivered, or furnish an
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acceptable bond guaranteeing payment by March

1st of the year [115] following, unless payment is

guaranteed by the land owner, in which event pay-

ment for water service can be made on March 1st,

following the irrigation season, subject to the same

conditions as other water rental applicants.

Exhibit 20—Instrument 3. Printed form iden-

tical with instrument #2 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1919;

Dated May 17, 1919.

Land description: NW^^. of NE^/i. and Wi/o of

NEI4 of NEI4 of Sec. 2], Twp. 16 N., Rng. 19

West, M. P. M., Part Allot. 1505. 50 acres.

CONDITIONS.
1. Irrigation water will be furnished at the fol-

lowing rates

:

Water at the rate of 50 cents per acre foot will

be delivered as required and requested by the ap-

plicant.

Paragraphs 2-9 of this application are identical

with paragraphs of the same numbers in instru-

ment 2 of this exhibit.

Exhibit 20—Instrument 4. Printed form iden-

tical with instrument #2 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1920;

Land clerk's certificate dated May 25, 1920.

Land description: NW1;4NEV^ & WyoNEi^NEi/^

of Sec. 21, Twp. 16, Range 19, former allot-

ment #1505.
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Exhibit 20—Instrument 5. Printed form iden-

tical with instrument #2 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1921 ; dated May 13,

1921

;

Land description: NW^NEi/i (feWyoNEi^NEi/i

of Sec. 21, Twp. 16, Range 19, allotment 1505.

Exhibit 20—Instrument 6. Printed form iden-

tical with instrument #3 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1917; dated May 21,

1917;

Land description: NV2NWI4 of Sec. 21, Twp.

16 N., Rng. 19 W., allotment 441, containing

about 80 acres of irrigable land.

Exhibit 20—Instrument 7. Printed form iden-

tical with instrument #3 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1918; dated Apr. 25,

1918;

Land description: Ni/^NW^/J. of Sec. 21, Twp.

16 N., Rng. 19 W., allotment 444, containing

about 80 acres of irrigable land. [116]

Exhibit 20—Instrument 8. Printed form iden-

tical with instrument #3 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1919; dated Aj^ril 5,

1919

;

Land description: NVoNWi/i of Sec. 21, Twp.

16 N., Rng. 19 W., former allotment 444 con-

taining about 80 acres of irrigable land.
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Exhibit 20—Instrument 9. Printed form iden-

tical with instrument #2 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1920; land clerk's cer-

tificate dated May 25, 1920;

Land description: Ni/oNW^/i of Sec. 21, Twp.

16 N., Rng. 19 W., former allotment 444.

Exhibit 20—Instrument 10. Printed form iden-

tical wdth instrument #2 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1921 ; dated May 13,

1921;

Land description: NV2NW14 of Sec. 21, Twp.

16 N., Rng. 19 W., former allotment 444, con-

taining about 80 acres of irrigable land.

Exhibit 20—Instrument 11. Printed form iden-

tical with instrument #3 of this exhibit, but in-

sertions, insofar as pertinent, differing as follows:

For irrigation season of 1919; dated April 14,

1919;

Land description: SVsSWi^SEi^ & SE^SE'/i
SW14, of Sec. 16, Twp. 16 N., Rng. 19 W.,

part of former allotment 1222, containing about

30 acres of irrigable land.

Exhibit 20—Instrument 12. Printed form iden-

tical with instrument #2 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1920; land clerk's cer-

tificate dated May 25, 1920;

Land description: SVsSWi/tSEi/t & SE^SEi/i

SW^A of Sec. 16, Twp. 16 N., Rng. 19 W.,

former allotment #1222.
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Exhibit 20—Instrument 13. Printed form iden-

tical with instrument #2 of this exhibit, but inser-

tions, insofar as pertinent, differing as follows:

For irrigation season of 1921 ; dated May 13,

1921;

Land description: Si/oSWi^SEi/i & SEi/4SEy4

SW14 of Sec. 16, Twp. 16 N., Rng. 19 W.,

former allotment 1222, containing about 30

acres of irrigable land. [117]

I heard the testimony in this case with reference

to lands in three of these allotments that were found

by the conmiittee to have been irrigated prior to

1913. A total of fifty acres was found to have

been irrigated, 6.6 acres in the Mary Finley allot-

ment; 9.6 in the Mary Michel allotment; 34.2 in

the Nicolai White Coyote allotment, and none in

the Michel Revais allotment. We allow water to be

taken from Agency Creek for that land through the

private ditches. It is being taken out and has been

during the last few years by the plaintiff. There

is no interference by me or the government with

his right to use water for those acres.

Q. Will you state whether you have interfered

with the use of water for the lands in question in

this case?

A. You refer to the testimony by Mr. Francis

in regard to the ditch coming out at the lower end

of the old government ditch?

Q. Yes.
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A. Well that,—Mr. Francis sent word to me

about that ditch at the time when I had word from

lour department I must charge for water being de-

livered through the government ditch to Mr. Fran-

cis,—that is, any water that Mr. Francis took

through the government ditch, I would have to

charge him for,—so he sent word to me about that

old ditch which shows ujo at the lower end of the

U. S. Indian ditch of '93; I went over and looked

at it and surveyed to show where it would come

out—there was the end of an old ditch there, and

pending the time,—well I took it up with the field

office to find out whether I should replace that

ditch, and the suits had already started, and I was

(instructed not to do anything until the suits were

over, and to avoid any damage to Mr. Francis I

instructed the watermaster to deliver water through

the government ditch to him, with the understand-

ing that, between him and me,—I think he will say

that it is right,—that if he was awarded water right

to that part of his farm that he would pay for this

water he received; if not, he wouldn't pay. I

haven't the record [118] of how much water he

has been allowed to take from the government ditch,

but it is a comparatively small acreage above the

other ditches which he has on that same land. That

w^asn't an addition to the 50.2 acres I testified to

before. I think that is part of the acreage, but

it is the part which was irrigated from the old

Indian ditch and interfered with by the old Indian
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ditch. We allowed him to take water from the

creek, through an independent ditch, for the 50.2

acres. I am not sure whether this is an addition

but I think it is part of it. Now, about the re-

mainder of the water in Agency Creek, except the

supply for these 50.2 acres—a part of the season

the flow of Agency Creek is more than we need and

then we use all the time from government ditches;

during that time, of course it runs on down and

goes to waste, also being used by private diversion,

but a good deal of the time we take all of the

water except what is gotten through private ditches

that have a recognized right. We have been sending

bills or statements to the plaintiff in this case for

operation and maintenance of the government sys-

tem for the land not recognized as having water

rights. That is for the land other than the 50.2

/acres. I think we sent statements for all years

since the water was available for him and also for

construction beginning 1921. We are not forcing

collection of these amounts. We are not taking any

action to force him to pay, but in the case of the

operation and maintenance charge, should we de-

liver water to him through our ditch he would be

obligated to pay for his old delinquent account. He
would have to pay the accrued delinquent operation

and maintenance charges before he could have water

for a new year. I couldn't tell whether Mr. Francis

used water in 1915 without making any payment.

If he used water during 1915, he paid at the end
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of the year. It would have been billed to him at

the end of the season. I don't believe I can tell

you the year I commenced billing for operation and

maintenance. [119] I am somewhat acquainted with

the value of the land with the water. I know that

it is good land, on that side of the Jocko Valley.

It is very good. I value it at $75.00 per acre with

the full water right. As dry land without the

water at all about $15.00 an acre I would say would

be about right. The land that has the water rights

I would say is worth $75.00 an acre, for the 50.2

acres. There was a period after the ditch was con-

structed; I am quite sure there was no charge for

operation and maintenance.

Cross Examination by Mr. Hershey:

If Mr. Francis hadn't signed applications. Ex-

hibit Number 20, we would not have delivered him

water from the government ditch and would not

have permitted him to get water from the ditch.

He did not use any water from the government

ditch on the Mary Michel or Mary Finley lands at

all. I think that we delivered him some water from

the government ditch on the White Coyote land.

Q. On account of destroying his ditch?

A. Well at the present time, yes.

Q. And that was on account of destroying his

ditch when your lateral was put in there, and he

takes water or has been taking water out of the

government ditch?
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A. That was in order, on my part, to avoid dam-

aging Mr. Francis, nntil it was decided as to what

water rights he had.

On the Michel Revais land he takes water out of

Agency Creek to irrigate. That is, when there is

excess water the government doesn't want to pick

up. We do not turn water down for him to use on

the White Coyote place. He has no rights that we
recognized. He has applied for and used water on

some of his lands in those operations there. It is

not on this one tract only. I think it was for several

tracts. We do not bill him for all the land he has

got. We bill him for the lands that have not a

recognized right.

Q. You have billed him for all of the lands

there, Mary Michel, that hasn't got a recognized

right and the Mary Finley land, although he used

no water?

A. We are prepared to deliver water to him on

those lands.

Q. You billed him for all the lands in the Mary
Finley lands except that [120] you recognized?

A. Yes just the same as we do everyone else.

We billed him for all of the Michel Revais land.

We billed him also for construction charges on all

these lands. You were talking about operation and

maintenance a minute ago,—that is a minimum
charge which is against all the lands whether they

used water or not, where they can be irrigated and

are under the government construction work.
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Q. But lie has ditches here that he takes water

out of Agency Creek and covers all those lands, and

he doesn't need those ditches?

A. But he has no recognized right there.

These ditches were not there before that govern-

ment lateral was built, through there. The Depart-

ment filed on this water in 1910.

Direct Examination by Mr. Johnson:

By sending him a bill for all the land, with the

exception of the 50.2 acres, the bill is for all the

land that is irrigable from the government ditch,

with the exception of the 50.2 acres.

CORRIE HIATT
was called as a witness on behalf of the defendant,

and having been first duly sworn, testified as fol-

lows:

Direct Examination by Mr. Harwood:

My name is Corrie Hiatt. My official occupation

is District Farmer at the old Agency in the Jocko

Valley on the Flathead Indian Reservation. I am
employed by the United States Government and am
familiar with the lands that have been discussed as

the Francis lands. I know the Michel Revais allot-

ment. Referring to map exhibits 2 and 61 of the

Five Consolidated Cases, the ditch that runs across

the Michel Revais place was built by the govern-

ment. It carries water to the Agency Reserve and

down to the west of the Agency Reserve onto Fin-
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ley's. It was never used to my knowledge, prior

to the building of the present govenmient system,

to irrigate the Michel Revais allotment. I know

Michel Revais. He never did live on that allotment

that I know of. The first land broken up for culti-

vation as far as I know was about the fall of 1912

or 1913, I don't just remember. [121] Richard

L. Burch did that. He got possession of the land

from the Agency office. He had a lease. I have

heard the testimony about the land that was put

in to-day. He first irrigated, so far as I know, in

1914, if I remember right. He did not have any

such lease before 1911. I am familiar with the

value of land in this territory. The value of the

Francis holding without any water at all would

be $15.00 or $18.00 an acre. With a good so-called

private water right where they don't pay the gov-

ernment charges the value would be $60. The value,

if they had to pay the government charges, would

be around $40;—about twenty dollars between the

price with the so-called private right and with a

government supply. I am engaged there as Indian

Farmer and am familiar with sales of the allot-

ments of different Indians, from about 1914 to

date.

Cross Examination by Mr. Hershey:

To get water out of the government system it

would cost 50^/1' an acre for construction charges,

I think it is now. The construction charge finally

to be made is $20.86, if I remember right—$18.86
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as I remember it. It is not estimated at $40.00 to

[jnj knowledge. I think it is the intention that he

would have to pay eighteen dollars and some cents

per acre in order to get a government right to the

use of this water.

DEFENDANT RESTS.

H. H. FRANCIS,
the plaintiff, was called in rebuttal, and testified

as follows:

Direct Examination by Mr. Hershey:

I heard the testimony of the engineers who were

talking about the Mary Michel land. You can

irrigate from the old ditches on the ground about

32 or 33 acres, I think, something like that. The

balance of the land is in the east end and creek

bottom. We irrigated about 19 or 20 acres of the

Mary Finley land from the old ditches. There is

some of this land in the creek bottom that you

can't cover with the ditches that are there; about

an acre and a half on the west end, that I have

to irrigate out of a ditch that I constructed myself.

There is no other [122] land irrigated in the Mary

Michel land that can't be irrigated out of the old

ditch. The old orchard White Coyote set out has

grown to ])e on the Mary Michel lands. Practically

every bit of the White Coyote land could be covered

by the old ditches with the exception of here in the

northwest corner that I don't think we ever irri-

gated, half an acre or something of that kind. The
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allotment just east of the southern portion of the

White Coyote allotment was the Isabel White Coyote

allotment. Apparently they were all in one family.

That portion of the Nicolai White Coyote land

south and east of the old Indian ditch could have

been irrigated.

Cross Examination by Mr. Harwood

:

The last land I spoke of is at the southern por-

tion of the Nicolai White Coyote allotment. The

area above on the hillside from the J lateral of the

government system, in the southeast corner, con-

tains about ten acres. I have never irrigated that

from any source. When I said I irrigated I spoke

of irrigating that from the Isabel White Coyote

lands which are not mine at all. I would be using

the ditches in dis-repair now. I would not be using

the ditch that I have to irrigate that southeast

corner. I didn't irrigate the other portion of the

south forty of the Nicolai White Coyote allotment

which is not shown in yellow on Exhibit 61 (Five

Consolidated Cases). I didn't irrigate it at all.

It is swampy in there, a portion of it. The part

I didn't irrigate would be that around in here, con-

taining six or seven acres. I irrigated the balance

of it, about 42 or 43 acres, or a trifle over 40.

I irrigate part of the white (pointing to map)
;

all of it to about there, except about six or seven

acres. I use the govermnent ditch to irrigate what
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(Testimony of H. H. Francis.)

I have last spoken of. I applied for and got water

out of the government ditch and irrigated that.

I applied last year. I didn't apply in 1915 or 1914.

I didn't have the land until about 1922, I think,

and they always delivered me water whenever I

asked for it until 1928 when they refused. I have

irrigated that land during the year 1928. In 1928 they

said there was $13.00 back charges on it and [123]

while I objected to paying it they wouldn't let me

have any water until I paid it. I paid them the

$13.00 and they delivered water to the place. In

1929, at first they refused to deliver, and Moody

came up there and talked it over and said he would

deliver water to me until this thing was settled.

I told him, if they could collect, they could collect

it afterwards as well as now. The portion of the

map shown in white in the north forty of the

Nicolai allotment—the creek runs through there

and there is none of that in that corner irrigated

;

it is just pasture.

Redirect Examination by Mr. Hershey:

The land where I had the controversy with Moody,

the defendant, is where they took their ditch out

of my headgate and destroyed my ditch.

WITNESS EXCUSED.
TESTIMONY CLOSED. [124]

And now within the time allowed by law and

orders of Court herein, the defendant and appellant
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lodges the foregoing proposed Statement of Evi-

dence and asks that the same be signed, settled and

approved.

WELLINGTON D. RANKIN,
United States Attorney.

SAM D. GOZA, JR.,

Assistant U. S. Attorney.

BENJ. P. HARWOOD,
District Counsel United States

Indian Irrigation Service.

Lodged this 26th day of January, 1932, with the

Clerk of the above entitled Court.

C. R. GARLOW, Clerk,

U. S. District Court.

By G. DEAN KRANICH,
Deputy.

It is hereby stipulated and agreed between the

parties hereto that the foregoing may be signed,

settled and approved as and for a Statement of

Evidence herein.

Dated this 1st day of February, 1932.

WELLINGTON D. RANKIN,
United States Attorney.

SAM D. CtOZA, jr.,

Assistant U. S. Attorney.

BENJ. P. HARWOOD,
District Counsel United States

Indian Irrigation Service,

Attorneys for Defendant.

ELMER E. HERSHEY,
Attorney for Plaintiff. [125]
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CERTIFICATE OF JUDGE.
I, George M. Bourquin, Judge of the above en-

titled Court, and the Judge before whom said cause

was tried, hereby certify that the foregoing is a

true and correct narrative statement of the evidence

in above entitled suit mmibered 804, and that the

same is now by me hereby duly settled, allowed and

approved as the Statement of Evidence in said

cause.

BOURQUIN,
Judge.

[Endorsed] : Filed Feb. 10, 1932. [126]

(Title of Court and Cause.)

PETITION FOR ALLOWANCE
OF APPEAL.

The above named defendant feeling himself ag-

grieved by the decree made and entered in this

cause on the 12th day of June, 1931, does hereby

appeal from said decree to the Circuit Court of

Appeals for the Ninth Circuit, for the reasons

specified in the assignment of errors which is filed

herewith, and said defendant prays that his appeal

be allowed and that citation issue as provided by

law, and that the transcript of record, proceedings

and papers upon which said decree was based, duly

authenticated, be sent to the United States Circuit

Court of Appeals for the Ninth Circuit sitting in
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the City and County of San Francisco, State of

California.

And your petitioner further prays that a proper

order touching the security to be required of him
to i^erfect his appeal be made.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN,
United States Attorney.

D. L. EGNEW,
SAM D. GOZA, JR.,

Assistant United States Attorneys.

BENJ. P. HARWOOD,
Irrigation District Attorney.

Attorneys for Defendant.

[Endorsed] : Filed Sept. 9, 1931. [127]

That on September 9, 1931, Order Allowing Ap-

peal was duly filed herein as follows, to-wit: [128]

(Title of Court and Cause.)

ORDER ALLOWING APPEAL.
Upon reading and considering the petition for

appeal on file herein, together with the assignment

of errors on file herein

:

IT IS HEREBY ORDERED that the appeal of

C. J. Moody and C. J. Moody as Project Manager

of the Flathead Irrigation Project, defendant and

appellant, to the United States Circuit Court of

Appeals for the Ninth Circuit, be and the same is

hereby allowed, upon the filing of a good and suf-
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ficient bond in the sum of Three Hundred Dollars

to be approved by the Court.

Dated this 9th day of September, 1931.

CHARLES N. PRAY,
Judge.

[Endorsed] : Filed and Ent. Sept. 9, 1931. [129]

That on September 9, 1931, Prayer for Reversal

was duly filed herein as follows, to-wit: [130]

(Title of Court and Cause.)

PRAYER FOR REVERSAL.
Comes now the defendant in the above entitled

action and prays that the decree entered herein in

the District Court of the United States in and for

the District of Montana on the 12th day of June,

1931, be reversed by the United States Circuit Court

of Appeals for the Ninth Circuit, and that such other

and further orders as may be fit and proper in the

premises be made in the above entitled cause by said

Circuit Court of Appeals.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN
United States Attorney

D. L. EGNEW
SAM D. GOZA, JR.

Assistant United States Attorneys

BENJ. P. HARWOOD
Irrigation District Attorney

^ Attorneys for Defendant.



G. J. Moody, et al. 171

Personal service of foregoing Prayer for Reversal

admitted and receipt of a copy acknowledged this

10th day of September, 1931.

ELMER E. HERSHEY
Attorney for Plaintiff

[Endorsed] : Filed Sept. 9, 1931. [131]

That on September 9, 1931, Assignment of Errors

was duly filed herein as follows, to-wit: [132]

(Title of Court and Cause.) [133]

Comes now the defendant in the above entitled

cause, and files the following assignment of errors

upon which he relies in the prosecution of his appeal

from the decree in said suit made and entered by

the above entitled court on the 12th day of June,

1931, viz

:

1. The Court erred in overruling the defendant's

motion to dismiss the bill of complaint.

2. The Court erred in finding and holding that

the trust patents issued to the original Indian al-

lottees, predecessors in interest of plaintiff herein,

on the 8th day of October, 1908, were '

' free and clear

of all charges and encumbrances whatsoever".

3. The Court erred in finding and holding that

upon the issuance of the trust patents to the Indian

allottees, plaintiff's predecessors in interest, "the

right to water attached" to said allotments.
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4. The Court erred in finding and holding that

upon the issuance of the trust patents to the Indian

allottees, plaintiff's predecessors in interest, there

was vested in said allottees equitable title to any

water right whatsoever.

5. The Court erred in finding and holding that

on or about 1893, said Indian allottees, predecessors

in interest of plaintiff herein, individually or with

others, constructed a ditch from Finley Creek to

and upon the lands thereafter allotted to said allot-

tees and patented to them.

6. The Court erred in finding and holding that

said Indian allottees and their vendees were inter-

fered with by defendant in their use of the waters

of Finley Creek through the 1893 ditch.

7. The Court erred in finding and holding that

said Indian allottees, plaintiff's predecessors, ac-

quired by appropriation through said 1893 ditch,

water rights in Finley Creek.

8. The Court erred in finding and holding that

water rights in Finley Creek became appurtenant

to the allotments of said Indian allottees, plaintiff's

predecessors in interest, as their private property in

severalty.

9. The Court erred in finding and holding that

the supervision and control exercised by the defend-

ant Moody over and upon the waters of the Flathead

Irrigation Project as Manager thereof, in behalf of

the United States under the direction of the Secre-

tary of the Interior, [134] constituted a personal
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trespass and "interference'' ])y bini in his capacity

as an individual from wliicli he may be enjoined

and for which he may be made to respond in damages.

10. The Court erred in finding that there was

inserted in the fee patent to Charles N. Madeen,

June 10, 1914, and to H. H. Francis, July 19, 1922,

** without any authority from Congress or any statute

whatsoever that said lands were subject to a lien for

the cost and charges due the United States on ac-

count of the construction of the Irrigation System

or acquisition of water rights by which said lands

have been or are to be reclaimed as prescribed in the

Act of Congress of May 18, 1916".

11. The Court erred in finding and holding that

the ditch originally built on or about 1893 was ap-

purtenant to the land described in the bill of com-

plaint.

12. The Court erred in holding that the Act of

Congress, approved June 21, 1906 (34 Stat. 354),

recognized and confirmed that the 1893 ditch was

appurtenant to the land described in the bill of com-

plaint.

13. The Court erred in finding and holding that

plaintiff is now the ownei' of said ditch and water

rights.

14. The Court erred in finding and holding "that

plainti:^ is entitled to the full extent of his necessi-

ties to sufficient water to irrigate his said land which

in no event will exceed one inch per acre of the

waters of Agency Creek" for use upon the lands

described in the bill of complaint.
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15. The Court erred in finding and holding that

plaintiff is entitled to water from Agency Creek, to

the extent of one inch per acre, for 73.2 acres with-

out interference or molestation on the part of the

defendant.

16. The Court erred in finding and holding that

plaintiff is entitled to water, not exceeding one inch

per acre for 73.2 acres, without any charge for the

construction of the ditches on said Flathead Irri-

gation Project.

17. The Court erred in finding and holding that

plaintiff is entitled to water, not exceeding one inch

per acre for 73.2 acres, without charge for operation

or maintenance of said Flathead Irrigation Project

or Flathead Indian Reclamation Project. [135]

18. The Court erred in finding and holding that

''said waters may be carried from Finley Creek to

Agency Creek through the new or substituted ditch

built by said Irrigation Project until such time as

the old ditch built by the Indian allottees on or about

1893, be restored to the condition it was in at the

time the same was filled up and destroyed by said

Project".

19. The Court erred in decreeing that defendant,

his servants, agents, and attorneys be enjoined and

restrained from interfering with the use by the

plaintiff of the waters of Agency Creek.

20. The Court erred in decreeing that the defend-

ant, his servants, agents, and attorneys be enjoined

and restrained as such Project Manager from assess-

ing or causing any assessment against plaintiff of
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any kind or nature for the construction of said Proj-

ect, ''save to the extent and when duly determined

have been benefits received by said lands from said

project, and in accordance with said opinion, which

issue is reserved herein".

21. The Court erred in decreeing that defendant,

his servants, agents, and attorneys be enjoined from

assessing or causing any assessment of any kind or

nature against plaintiff for "operation, or mainte-

nance of said Irrigation Project, save to the extent

and when duly determined have been benefits re-

ceived by said lands from said project, and in ac-

cordance with said opinion, w^hich issue is reserved

herein".

22. The Court erred in decreeing that defendant,

his servants, agents, and attorneys be enjoined and

restrained from asserting or claiming that plaintiff

has no water right from said Agency Creek and

Finley (^reek and from any and every way of cloud-

ing plaintiff's right, title, and interest in or to his

water right.

WHEREFORE, defendant prays that the decree

herein be reversed.

WELLINGTON D. RANKIN
United States Attorney for

the District of Montana.

D. L. ECtNEW
BENJ. P. HARWOOD

Attorneys for Defendant. [13()]
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Service of the within assignment of errors and

receipt of copy is hereby acknowledged this

day of September, 1931.

Attorney for Plaintiff.

[Endorsed] : Filed Sept. 9, 1931. [137]

That on September 10, 1931, Citation, issued by

the Judge on September 9, 1931, was duly filed herein,

the original Citation being hereto annexed and being

as follows, to-wit: [138]

(Title of Court and Cause.)

CITATION ON APPEAL.

THE PRESIDENT OF THE UNITED STATES,
to H. H. FRANCIS, plaintiff in the above en-

titled action, and Elmer Hershey, his attorne}^:

You are hereby notified that in the above entitled

cause in equity in the United States District C^ourt

in and for the District of Montana an appeal has

been allowed to the United States (Circuit Court of

Appeals for the Ninth Circuit; and you are hereby

cited and admonished to l)e and appear in said Cir-

cuit Court of Appeals on or before 30 days from

the date of signing this citation, to show cause, if

any there be, why the decree appealed from should

not be corrected and speedy justice done the parties

in that behalf.
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WITNESS, the Honorable Charles N. Pray,

Judge of the District Court of the United States

for the District of Montana, this 9th day of Sep-

tember, 1931.

CHARLES N. PRAY
Judge.

Service of a copy of the above citation with a copy

of the Petition for Appeal, Order Allowing Appeal,

and Assignment of Errors attached, is hereby ac-

knowledged this 10th day of September, 1931.

ELMER E. HERSHEY
Attorney for Plaintiff. [139]

[Endorsed] : Filed Sept. 10, 1931. [140]

That on December 5, 1931, Order that no Bond

on Appeal be required was duly entered herein, the

minute entry of such order being as follows, to-wit

:

'^Nos. 527, 795, 6, 7, 8, 9, 800, 804, 902 & 903. Inez

Puhrer Scheer, et al vs. C. J. Moody, etc.

On motion and statement of Mr. W. D. Rankin,

U. S. Attorney, Court ordered that appeals in the

above-entitled causes be taken by the United States

pursuant to Section 870, Title 28 U. S. Code Anno-

tated, and that no bonds on appeal be required. Court

further ordered that bonds heretofore filed are per-

mitted to be withdrawn.

Entered in open court December 5, 1931.

C. R. GARLOW, Clerk." [141]
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That on February 19, 1932, Praecipe for Tran-

script of Record was duly filed herein as follows,

to-wit: [142]

(Title of Court and Cause.)

PRAECIPE.
To the Clerk of the above-entitled Court

:

You will please prepare a transcript of the record

to be filed in the United States Circuit Court of Ap-

peals for the Ninth Circuit, pursuant to an appeal

allowed in the above-entitled cause, and incorporate

in such transcript of record the following papers or

exhibits

:

1. Complaint.

2. Motions to dismiss by C. J. Moody as Project

Manager, as an individual, and motion of United

States Attorney as amicus curiae.

3. Answer.

4. Reply.

5. Findings of fact and conclusions of law.

6. Decree.

7. Petition for allowance of appeal.

8. Order allowing appeal.

9. Prayer for reversal.

10. Assignment of errors.

11. Citation on appeal.

12. Order entered December 5, 1931, that no bond

on appeal was required.

13. Decision of Court on motions to dismiss.

14. Opinion of Court after ^rial of the

issues. [143]
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15. Statement of evidence, settled and approved

herein.

16. This praecipe with acknowledgment of service

thereon.

17. Order entered September 9, 1931, extending

time to December 9, 1931, to lodge statement of evi-

dence.

18. Order entered December 5, 1931, extending

time to February 10, 1932, to lodge statement of

evidence.

Said transcript to be prepared and fully certified

by you, as required by law and the rules of the above-

entitled Court, and the rules of the United States

Circuit Court of Appeals for the Ninth Circuit.

Dated this 16th day of February, 1932.

WELLINGTON D. RANKIN
United States Attorney.

SAM D. GOZA, JR.,

Assistant U. S. Attorney.

BENJ. P. HARWOOD
District Counsel, United

States Indian Irrigation

Service.

Service of the foregoing praecipe and receipt of

copy admitted this 15th day of February, 1932.

ELMER E. HERSHEY
Attorney for Plaintiffs.

[Endorsed] : Filed Feb. 19, 1932. [144]
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CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD.

United States of America,

District of Montana—ss.

I, C. R. GARLOW, Clerk of the United States

District Court for the District of Montana, do hereby

certify and return to the Honorable, The United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that the foregoing volume, consisting of 144

pages, numbered consecutively from 1 to 144 inclu-

sive, is a full, true and correct transcript of the rec-

ord and proceedings in the within entitled cause, and

all that is required, by praecipe filed, to be incorpo-

rated in said transcript, as appears from the original

records and files of said court in my custody as such

Clerk; and I do further certify and return that I

have annexed to said transcript and included within

said pages the original Citation issued in said cause.

I further certify that the costs of said transcript

of record amount to the sum $Twenty-seven &

10/100, and have been paid by the appellant.

WITNESS my hand and the seal of said court at

Helena, Montana, this 8th day of March, 1932.

(Seal) C. R. GARLOW
Clerk as aforesaid. [145]
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[Endorsed]: No. 6782. United States Circuit

Court of Appeals for the Ninth Circuit. C. J.

Moody and C. J. Moody, as Project Manager of

Flathead Reclamation Project, Appellant, vs. H. H.

Francis, Appellee. Transcript of Record. Upon
Appeal from the United States District Court for

the District of Montana.

Filed March 14, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit.
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STATEMENT OF THE CASE

This is an appeal by C. J. Moody, defendant below,

individually and as Project Manager, from decree upon

final hearing entered in the District Court for the Dis-

trict of Montana in favor of above named appellee,

plaintiff below, in a suit in equity to determine water

and ditch rights and the question of appellee's exemp-

tion from, or liabihty for, certain project charges as-

sessed by direction of the Secretary of the Interior in

accordance with Acts of Congress against the lands

of appellee on account of the cost of constructing, and

operating and maintaining the ditches and other irri-

gation works of an Indian irrigation project construct-

ed by the United States within the Flathead Indian

Reservation in Montana.

Appellee is a non-Indian owner of former Indian

trust allotments in the Jocko River Valley of said

Indian reservation, which lands lie within the Jocko

Division of the Flathead Irrigation Project and are

supplied with irrigation water, from Finley and

Agency Creeks and other streams arising within the

reservation, by means of diversion structures, canals

and lateral ditches constructed by the government in

carrying out said project.

Appellant, C. J. Moody, an employee of the United

States, with position officially designated as Project

Engineer, is manager of said project and supervises



its administration under the direction of the Com-

missioner of Indian Affairs and the Secretary of the

Interior.

In the District Court, appellee brought this suit pray-

ing (Tr. 9) that he be decreed rights in the waters

of Agency Creek, to the extent of 220 miner's inches,

or 5.5 cubic feet of water per second, for use upon

220 acres of his land, "independent of the Flathead

Reclamation Project" and not subject to any charge

for construction or for operation or for maintenance

of said project; that appellant be required to set forth

any claim under which he is acting or upon which he

may rely, and that such claim be held to be without

right or authority and illegal and void as to appellee;

that appellant, as manager of said project, his servants,

agents and attorneys, be enjoined from interfering

with the rights of appellee to divert from Agency

Creek waters in the above amount; that appellant be

enjoined "as such project manager" from assessing

or causing any assessment against appellee for the

construction, operation or maintenance of said project;

and that appellant be enjoined from claiming that ap-

pellee has not water rights in Agency Creek and from

clouding in any way appellee's title to said alleged

water rights.

To this complaint appellant, as an individual (Tr.

15) and as Project Manager (Tr. 13), and the

United States Attorney as amicus curiae (Tr. 11)



interposed motions to dismiss. That on belialf of the

Project Manager set forth, among other grounds, that

appellee sought to adjudicate property rights of the

United States without making the United States a

party defendant; that the suit was in fact against the

United States and against appellant as Project Man-

ager of the Irrigation Project, who was merely carry-

ing out the orders, rules and regulations of his em-

ployer, the United States of America. The motion

to dismiss by the United States Attorney as amicus

curiae was upon substantially the same ground, as

was also the motion to dismiss in behalf of appehant

as an individual.

The motions to dismiss were overruled (Tr. 58)

and appellant interposed answer (Tr. 15) setting out

the various treaties. Acts of Congress and regulations

of the Department of the Interior under v/hich appel-

lant acted as Project Engineer or manager of the

Flathead Indian Irrigation Project and denying that

appellee is entitled to water rights as alleged in his

complaint, asserting affirmative matter setting forth

the rights of the United States to the waters of said

project and specifically denying the allegations as to

the rights and claims of appellee in this action. To

this answer appellee filed a reply (Tr. 48) denying

the new matter appearing in the answer.

After final hearing (Tr. 79), written opinion by

the trial Court (Tr. 59; 48 F. (2d) 327) and the fil-



iiig of that Court's findings of fact and conclusions of

law (Tr. pp. 51, 55), a decree was entered (Tr. 56)

awarding appellee water rights in Agency Creek as

claimed by him to the extent of one miner's inch

per acre for an undescribed 73.2 acres of the 250

acres described in the bill of complaint (Tr. 4) and

in said decree (Tr. 57), "without interference or mo-

lestation on the part of defendant and not subject to

any charge for construction or for operation or for

maintenance of said Flathead Irrigation Project." In

addition, by the decree, appellant Project Manager, in

effect, is required to supply appellee with 73.2 miner's

inches of water from not only Agency Creek but also

from Finley Creek, said water to be delivered by said

Project Manager from the canals of the present Flat-

head Irrigation Project, without payment by appellee

of any charge assessed by the Secretary of the Inte-

rior for the construction or operation or maintenance

of said government irrigation system^ until such time

as a certain old ditch (Tr. 57), not mentioned in the

complaint but found by the trial Court to have been

built about the year 1893 by appellee's Indian allottee

predecessor Michel Revais and others (Finding of

Fact II, Tr. 52), shall be restored to the condition it

was in at the time it was filled up and destroyed by

the United States in constructing the new project canal

and lateral system.

Then after enjoining appellant from interfering



with "the rights of the plaintiff as aforesaid" (Tr.

57), the decree went on, with no limitation as to

acreage or amount of water, to enjoin appellant Moody,

his servants, agents and attorneys *'as such Project

Manager from assessing or cause any assessment

against plaintiff of any kind or nature for the con-

struction, operation or maintenance of said Irrigation

Project, save to the extent and when duly determined

have been benefits received by said lands from said

project, and in accordance with said opinion^ which

issue is reserved herein." (Tr. pp. 57-58.) The De-

cree closed with injunction against appellant asserting

or claiming that appellee has no water rights in

Agency Creek and Finley Creek or from in any way

clouding appellee's title to said water rights.

From said Decree, filed June 12, 193 1, this appeal

is prosecuted (Tr. pp. 168, 169).

STATEMENT OF FACTS

Authority having been given by this Court to refer

to appellant's brief in Appeal 6785, the attention of

the Court is respectfully directed now to the topic

entitled "Statement of Facts" which appears at page

6 of said brief. In general, that statement of the

facts is equally true with reference to the present

appeal.

The maps in evidence in the five consolidated cases



(Appeal 6785) were also used in the trial of the suit

now under consideration (Plaintiffs' Exhibit 2, Tr.

86; Defendant's Exhibits 61 and 66^ Tr. pp. 94, 118).

These maps show the Francis lands outlined in color;

the old "U. S. Indian Ditch" or "U. S. I. D. Ditch";

the present project canal, designated as "Lateral 'N'
"

(Exhibit 61) and both Finley and Agency Creeks.

Defendant's Exhibit 61 also shows the "Whitecoyote

Ditch" and the "Louison Ditch," both out of Agency

Creek (Sections 21 and 16). The latter ditches are

examples of the so-called private ditches spoken of at

page 8 of appellant's brief in Appeal 6785, and in

the trial Court's opinion with reference to the pres-

ent suit (Tr. yy) as being ditches constructed in the

8o's by appellee's Indian allottee predecessors.

In the present suit, as in the five consolidated cases

(Appeal 6785), appellee's real controversy with appel-

lant Project Manager concerns appellee's contention

of exemption from liability for project operation and

maintenance and construction charges; and his claim

to such exemption here again appears to be based on

two separate and distinct grounds:

(i) That the original Indian trust allottees of the

lands in suit, appellee's predecessors in interest, owned

not only the ditches just mentioned, constructed in the

80's, but also another ditch from Agency Creek alleged

to have been constructed by allottee Michel Revais

in the spring of 1912 (Tr. 6), and by means of said
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ditches had acquired private water rights in Agency

Creek to the extent of 220 miner's inches for use upon

220 of the total of 250 acres of the lands in suit. That

said water rights are prior and superior to those of

the United States in the waters of Agency Creek

on behalf of the Flathead Irrigation Project.

(2) That certain Acts of Congress exempted ap-

pellee's Indian predecessors from the payment of any

such project irrigation charges; that the right to

such exemptions vested at date of issuance of trust

patents for the lands in suit and passed from said

Indian allottees to appellee.

SPECIFICATION OF ERRORS

1. The Court erred in overruling appellant's mo-

tions to dismiss the bill of complaint (Tr. 171).

2. The Court erred in finding and holding that

on or about 1893 the Indian predecessors in interest

of appellee constructed a ditch from Finley Creek

to and upon the lands thereafter allotted in trust

to said Indians (Tr. 172); that said 1893 ditch be-

came the private property in severalty of appellee's

Indian allottee predecessors in interest (Tr. 172);

that said 1893 ditch was appurtenant to the lands

(NOTE BY COUNSEL: Eeferenees are to pages where assignments of

error appear.)



described in the bill of complaint, and further that

the Act of Congress, approved June 21, 1906 (34

Stat. 354), recognized and confirmed that said 1893

ditch was appurtenant to said lands, to-wit, the former

trust allotments of appellee's predecessors (Tr. 173);

that the Indian allottees, appellee's predecessors, ac-

quired water rights in Finley Creek by appropriations

through the 1893 ditch (Tr. 172); that said water

rights became appurtenant to the allotments of appel-

lee's predecessors in interest as their private prop-

erty in severalty (Tr. 172); that appellee is now the

owner of said ditch and water rights (Tr. 173) and

is entitled, to the full extent of his necessities, to

sufficient of the waters of Agency Creek to irrigate

73.2 acres of his lands, in no event to exceed one

inch per acre (Tr. 173).

3. The Court erred in finding and holding that

the trust patents issued to the original Indian allottees,

predecessors in interest of appellee, on the 8th day of

October, 1908, were "free and clear of all charges and

encumbrances whatsoever" (Tr. 171); that upon issu-

ance of said trust patents "the right to water attached"

to said allotments (Tr. 171) and there was vested

in said allottees an equitable title to said water rights

(Tr. 172).

4. The Court erred in finding and holding that the

Indian allottees and appellee herein were interfered

with by appellant in their use of the waters of Finley
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Creek through said 1893 ditch (Tr. 172) and that

the supervision and control exercised by appellant over

and upon the waters of the Flathead Irrigation Project

as Manager thereof, in behalf of the United States

and under the direction of the Secretary of the Inte-

rior, constituted a personal trespass and "interference"

by him in his capacity as an individual, from which

he may be enjoined and for which he may be made

to respond in damages (Tr. pp. 172-173).

5. The Court erred by its decree in enjoining and

restraining appellant, his servants, agents and attor-

neys from interfering with the use by appellee of the

waters of Agency Creek (Tr. 174).

6. The Court erred in finding and holding that

appellee is entitled to water from Agency Creek to the

extent of one inch per acre, for 73.2 acres, without

interference or molestation on the part of the appellant,

and without charge for the construction of the ditch-

es or for the operation and maintenance of the

Flathead Irrigation Project (Tr. 174).

7. The Court erred in finding and holding that

"said waters may be carried from Finley Creek to

Agency Creek through the new or substitute ditch

built by said Irrigation Project until such time as the

old ditch built by the Indian allottees on or about

1893, be restored to the condition it was in at the

time the same was filled up and destroyed by said

Project" (Tr. 174).
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8. The Court erred in decreeing that appellant,

his servants, agents and attorneys be enjoined and

restrained as such Project Manager from assessing or

causing any assessment against appellee of any kind

or nature for the construction, operation or mainten-

ance of said Project, "save to the extent and when

duly determined have been benefits received by said

lands from said project, and in accordance with said

opinion, which issue is reserved herein." (Tr. pp.

174, 175)-

9. The Court erred in decreeing that appellant his

servants, agents and attorneys be enjoined and re-

strained from asserting or claiming that appellee has

no water right from said Agency Creek and Finley

Creek and from any and every way of clouding appel-

lee's right, title and interest in or to his water right

(Tr. 175).

10. The Court erred in finding that there was

inserted in the fee patent issued to H. H. Francis on

July 19, 1922 "without any authority from Congress

or any statute whatsoever that said lands were sub-

ject to a lien for the cost and charges due the United

States on account of the construction of the Irriga-

tion System or acquisition of water rights by which

said lands have been or are to be reclaimed as pre-

scribed in the Act of Congress of May 18, 1916"

(Tr. 173.)
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ARGUI^iEMT

THE COURT ERRED IN OVERRULING THE MOTIONS

TO DISMISS THE BILL OF COMPLAINT AND IN FAIL-

ING TO DISMISS THE SUIT UPON PROOF THAT PROP-

ERTY OF THE UNITED STATES WAS INVOLVED AND

THAT THE SECRETARY OF THE INTERIOR WAS AN

INDISPENSABLE PARTY DEFENDANT.

As in Appeal 6785, the complaint in the present suit

began by alleging, with reference to appellant Moody,

''That as such englineer and project manager the said

defendant has charge of, under the Secretary of the

Interior of the United States the construction, opera-

tion, management and control of the Flathead Irri-

gation Project, and as part of his duties collects cost

of construction, operation and maintenance of ditches

built, and distributes under said Reclamation Project

the waters of Agency Creek, which is an unnavigable,

natural stream of flowing water located in Missoula

County, Montana" (Tr. pp. 2-3).

The situation in this suit, with reference to the

authority and duties of the Secretary of the Inte-

rior as to the Flathead Irrigation Project and with

reference to appellee's claims affecting the control and

use of property owned by or in the possession of the

United States, is much similar to the situation in that

respect in the five consolidated cases argued in appel-
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lant's brief covering Appeal 6785. The motions to

dismiss here (Tr. pp. 11, 13, 15), the answer (Tr.

15), and the evidence as the trial progressed all showed

that the property of the United States was involved

and that the Secretary of the Interior was an in-

dispensable party defendant.

We therefore respectfully direct the attention of

this Court to the argument under Specification of

Error numbered i in Appellant's Brief 6785, from

pages 16 to ^2, w^hich applies equally here in this

appeal.

THE TRIAL COURT ERRED IN ITS FINDINGS OF FACT,

CONCLUSIONS OF LAW AND DECREE WITH REFER-

ENCE TO OWNERSHIP OF THE 1893 DITCH AND THE

WATERS OF FINLEY AND AGENCY CREEKS CARRIED

THEREBY.

As just observed hereinabove, the present appeal is

much similar to Appeal 6785, about the only impor-

tant differences are as follows. The complaint claims

water rights in Agency Creek, not Finley Creek. The

claim as to the Mary Finley allotment No. 1222, the

Mary Michel allotment No. 1505 and the Nicolai

Whitecoyote allotment No. 161 7, according to the

complaint, is based on ditches alleged to have been

constructed by said allottees about the year 1875 (Tr.
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5); and, as to the Michel Revais allotment No. 444,

said allottee is alleged to have constructed a ditch

from Agency Creek in the spring of the year 191

2

(Tr. 6). With reference to this last allegation, how-

ever, it is interesting to note, at this point of the

discussion, the first paragraph of Finding of Fact

No. II (Tr. 53), submitted by appellee and adopted by

the trial court, which shows that "Michael Revais"

was no longer living in 191 1—the year before he

is alleged to have constructed said ditch from Agency

Creek.

As to the early ditches which appellee claimed were

constructed about the year 1875, the trial Court found

(Tr. 53) that one such ditch was constructed by the

first three allottees above named "many years prior

to the opening of the Reservation," and in the opinion

(Tr. "jy^ the Court found that appellee's Indian al-

lottee predecessors had ""^ * * constructed ditches in

the 8o's to convey the waters of Agency Creek to irri-

gate some of the lands, "^ * '^". With reference to

portions of appellee's lands irrigated from Agency

Creek through such ditches built in the 80's, there is

no controversy as to exemption of appellee from pay-

ment of project construction charges. This absence

of controversy is pointed out by the Court below

in its opinion (Tr. jj) where it is said that "* "^ "^

the government recognizes the private right claimed

to the extent of 50.4 acres of the 250 acres involved,



—15—

* -i-' H^"- and appellant's evidence (Defendant's Exhibits

15, 16 and 17; Tr. pp. 121, 123, 124) included find-

ings of a committee, appointed under authority of the

Secretary of the Interior, which awarded such exemp-

tion from project construction charges as to 34.2 acres

of the Nicolai Whitecoyote allotment, 6.6 acres of the

Mary Finley allotment, and 9.6 acres of the Mary

Michel allotment—in all, 50.4 acres of the present

Francis lands. Furthermore, as is shown by appel-

lant's evidence (Defendant's Exhibit 64, Tr. pp. 112-

113), the above mentioned 50.4 acres would also be

exempt from payment of project operation and main-

tenance charges so long as the old individually con-

structed ditches of the 8o's are used to convey the

waters of Agency Creek to said acreage; but that,

if water is obtained from the government constructed

irrigation system, said land will be charged with such

operation and maintenance charges as fixed by the

Secretary of the Interior.

However, the trial court found (Opinion, Tr. "jj^

that appellee's Indian allottee predecessors Mary Fin-

ley, Mary Michel and Nicolai Whitecoyote *"^' * * had

also availed themselves of the Indian ditch from Fin-

ley Creek mentioned in the five cases aforesaid '*' ^ *"

(evidently referring to the 1893 ditch of the five con-

solidated cases covered by Appeal 6785) and "* ''•' *

had applied the waters from these ditches in neces-

sary irrigation of one inch per acre, to 19 acres of the
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Mary Finley allotment, 20 acres of the Mary Michel

allotment, and at least 34.2 acres of the Whitecoyote

allotment." The total acreage found by the trial

Court to have been irrigated from the individually

constructed ditches of the 8o's and from the 1893

ditch thus aggregates 73.2 acres and exceeds by 22.8

acres the total exempt from construction charges under

the Secretary's committee findings referred to above.

Also, the decree, contrary to the findings of the

committee mentioned, awards water rights for said

73.2 acres out of both Agency and Finley Creeks (Tr.

pp. 56-57) and directs that "said waters may be

carried from Finley Creek to Agency Creek through

the new or substituted ditch built by said Irrigation

project until such time as the old ditch built by the

Indian allottees on or about 1893, be restored to the

condition it was in at the time the same was filled

up and destroyed by said Project * * *".

We thus have here, as in Appeal 6785, the same

controversy as to whether the United States or appel-

lee's Indian allottee predecessors built and owned the

1893 ditch and with reference to acquisition of water

rights by said allottees through the use of waters

carried by said ditch.

We have already mentioned that appellee's complaint

(Tr. 6) alleged that allottee Michel Revais dug and

constructed a ditch from Agency Creek in the spring

of the year 191 2; but there is not the slightest evidence



in the entire record that Michel Revais ever construct-

ed, or helped to construct, any irrigation ditch from

Agency Creek, and the record is just as barren of any

evidence that he ever helped to construct the 1893

ditch from Finley Creek to Agency Creek. However,

the trial Court found (Finding of Fact II, Tr. pp. 52-

53) "That on or about 1893, Michael Revais with

others constructed a ditch from Finley Creek to and

upon the lands thereafter allotted to him and pat-

ented and with the sanction and aid of the Secretary

of the Interior said allottee and his vendees con-

tinued, without question of his right and title to so use

water so appropriated upon his said land until inter-

fered with by defendant as hereinafter found." Said

finding of fact then continued with mention of a ditch

(not the 1893 ditch—see opinion, Tr. yy') dug by

Mary Michel, Mary Finley and Nicola White Coyote

"out of Agency Creek," and then the decree (Tr. pp.

56-57) awarded 73.2 inches of the commingled waters

of Finley and Agency Creek and (as already mention-

ed) directed that said waters may be carried from

Finley Creek to Agency Creek through the present

government project canal system until the old 1893

ditch shall be restored.

We submit that it was error for the trial court to

award any water rights in Finley Creek for use upon

the former allotments of Mary Michel, Mary Finley

or Nicolai Whitecoyote for the reasons given in the
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argument under Specification of Error 2, Appellant's

Brief 6785, pages 33 to 42. And in that connection

it should here be noted that appellee's complaint did

not allege that said three allottees (or Michel Revais

either) had anything whatsoever to do with the con-

struction of said 1893 ditch (Tr. pp. 5-6), nor was

said ditch itself even mentioned in said complaint in

any connection. Furthermore, the record supports

the complaint in that regard for there is not the slight-

est evidence therein that said allottees participated in

the construction of the 1893 ditch.

With respect to Michel Revais and his allotment,

the opinion of the Court below (which opinion the

trial Court incorporated in the decree by specific

declaration to that effect at the end of said decree,

Tr. 58) found, as mentioned heretofore, that the extent

of the water right for the lands in suit was limited

to one inch per acre for 19 acres of the Mary Finley

allotment, 20 acres of the Mary Michel allotment, and

at least 34.2 acres of the White Coyote allotment, but

excluded any water right for the Michel Revais allot-

ment in the following words

:

"* -t * jj- would seem the ditches would carry
more water, but the extent of the use is the meas-
ure of the right, when dilatory application has
been interrupted by the government's intervening

appropriation as here." (Tr. pp. 77-78).

If it be contended that the 1893 ditch, bringing
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waters from Finley Creek to Agency Creek as shown

on the maps in evidence (Plaintiff's Exhibit 2, Tr.

86; and Defendant's Exhibits 61 and 66, Tr. pp. 94,

118), was buiU by the United States to irrigate the al-

lotments concerned in the present suit and that equit-

able title thereto, together with water rights in said

streams, passed to the respective Indian allottees upon

issuance of trust patents as appurtenances of said

lands, we submit that such contention is erroneous

for the reasons advanced under argument of Specifi-

cations of Error Nos. 2 and 3 in Appellant's Brief

6785, pages ^s to 51. Vv^e believe it was there

clearly shown that said ditch and water rights never

became appurtenant to the lands lying under the

ditch; also that the Flathead Indians acquired no vested

rights upon issuance of trust patents.

FLx'iTHEAD INDIAKS ACQUIRED NO VESTED PaGHTS

UPON ISSUANCE OF TRUST PATENTS.

As mentioned in the argument immediately preced-

ing, we submit that the argument under this topic in

Appellant's Brief 6785, pages 43 to 51, applies equal-

ly in the present suit against any contention of appel-

lee or holding of the trial court that the original In-

dian allottees, appellee's predecessors, acquired, upon

issuance of trust patents in the year 1908, any vested



rights in the 1893 ditch and the waters of Finley and

Agency Creeks carried thereby or any vested rights

to exemption from payment of the present project

charges under Acts of Congress in force in October,

1908.

THE COURT ERRED IN DECREEING THAT APPELLANT

PROJECT MANAGER MUST USE THE PRESENT DITCH-

ES OF THE FLATHEAD IRRIGATION PROJECT TO SUP-

PLY WATER TO APPELLEE.

The argument at pages 25 to 27, of Appellant's

Brief 6785, also applies here in respect to the trial

Court's decree that 73.2 miner's inches of the waters

of Finley Creek may be carried through the present

project ditch to Agency Creek for use on 73.2 acres of

appellee's lands.

THE TRIAL COURT ERRED IN AWARDING APPELLEE

WATERS OF FINLEY CREEK OR AGENCY CREEK IN

ANY AMOUNT TO BE TAKEN FROM DITCHES OF THE

FLATHEAD IRRIGATION PROJECT WITHOUT PAY-

MENT OF PROJECT CHARGES AND WITHOUT INTER-

FERENCE BY APPELLANT PROJECT MANAGER.

The attention of the Court is respectfully directed

to argument under a similar topic in Appellant's Brief
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6785, pages 54 to 71, where full discussion of Acts

of Congress applicable is contained.

OPERATION AND MAINTENANCE CHARGES

As stated in argument of Specification of Error

2, there is no controversy with reference to

project operation and maintenance charges as

to 50.4 acres of the Francis lands, said acreage be-

ing exempt therefrom so long as the old individually

constructed ditches of the 8o's are used to convey

the waters of Agency Creek to said area ; but we sub-

mit that, if water is obtained from the government con-

structed irrigation system for said 34.2 acres of the

Nicolai VVhitecoyote allotment, 6.6 acres of the Mary

Finley aloltment and 9.6 acres of the Mary Michel

allotment, then said lands are properly assessable for

operation and maintenance charges as fixed by the

Secretary of the Interior (Defendant's Exhibit 64,

Tr. pp. 112-113). The discussion in Appellant's Brief

6785, pages 8 to 9, shows the complete and ex-

clusive authority of the Secretary of the Interior, sub-

ject only to directions contained in Acts of Congress,

"to determine what allowance, if any, shall be made

for ditches constructed by individuals for the diversion

and distribution of a partial or total water supply
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for allotted or surplus unallotted land." (Act of May

i8, 1916, 39 Stat. 123, 142).

With reference to the balance of the Francis lands,

it was clearly error to decree that:

"* * ^ said defendant, his servants, agents and

attorneys be enjoined and restrained as such Pro-

ject Manager from assessing or cause any assess-

ment against plaintiff of any kind or nature for

the construction, operation, or maintenance of

said Irrigation Project, save to the extent and
when duly determined have been benefits received

by said lands from said project, and in accordance

with said opinion, which issue is reserved here-

in, ^^ * *" (Tr. pp. 57-58).

We have already pointed out that the complaint

claimed no water rights based on the 1893 ditch from

Finley Creek and that it was error to award any.

As to such water rights, the Court below

awarded 73.2 inches, not specifying how much

from either Agency or Finley Creeks and de-

creeing that all of said amount may be carried from

Finley Creek to Agency Creek through the new project

canal (Tr. 57). This too was error. But here we

have a sweeping injunction against charges of any

kind or nature, which injunction seems clearly to cover

not alone the 73.2 acres heretofore referred to, but

also the entire area of appellee's lands which lie under

the present government canal system. Clearly said in-

junction is imwarranted under the facts and the law

and again we desire to point out that the qualifying
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words, at the end of the above quotation, do not

avoid the error. (See reasons advanced in the argu-

ment of this question in Appellant's Brief 6785, pages

57 to 58.)

From the inception of the project, all Indian lands

have been subject to operation and maintenance

charges (Act of May 29, 1908, 35 Stat. 444, 450; and

Act of May 18, 1916, 39 Stat. 123, 142), and we

submit it was error for the trial Court to enjoin the

assessment of all such charges in this suit, despite

clear evidence that only a portion of the area involved

could possibly, under any theory^ be exempt from such

charges on account of private or individually construct-

ed ditches.

COHSTEUGTION CKAEGES

Michel Eevais Allotment, No. 444

Trust patent for this allotment was issued October

8, 1908, (Plaintiff's Exhibit 2; Tr. 82). Patent in

fee was issued to Charles N. Madeen on June 10,

1914 (Plaintiff's Exhibit 8, Tr. 85). This is the

only allotment of appellee's lands which was patented

in fee to a white purchaser before the 1908 law, as

to partial exemption from construction costs, was de-

fined and limited by the Act of May 18, 19 16 to costs

accrued before "Public Notice."
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The provision in the 1908 Act just referred to reads

as follows

:

"* * '^ The purchaser of any Indian allotment,

purchased prior to the expiration of the trust

period thereon, shall be exempt from any and all

charge for construction of the irrigation system

incurred up to the time of such purchase. * * *"

(35 Stat., 444, 450).

We submit that the use of the word "incurred" in

said provision means just what the later Act of May

18, 1916 defined it as meaning, to-wit:

«5i. :ic ;|j Provided further, that nothing contained

in the Act of May twenty-ninth, nineteen hundred
and eight (Thirty-fifth Statutes at Large, page

four hundred and forty-four), shall be construed

to exempt the purchaser of any Indian allotment

purchased prior to. the expiration of the trust

period thereon from any charge for construction

of the irrigation system incurred up to the time

of such purchase, except such charges as shall

have accrued and become due in accordance

with the public notices herein provided for, or

to relieve the owners of any or all land allotted

to Indians in severalty from payment of the

charges herein required to be made against said

land on account of construction of the irriga-

tion systems; and in carrying out the provisions

of said section the exemption therein authorized

from charges incurred against allotments pur-

chased prior to the expiration of the trust period

thereon shall be the amount of the charges or

mstallments thereof due imder public notice here-

in provided for up to the time of such purchase."

(39 Stat, 123, 140.)



To apply it as meaning costs incurred by the United

States in building such project irrigation system to

the date of each and every individual purchase of an

Indian allotment throughout the reservation would lead

to unending computations and be almost impossible of

accurate determination for any one such sale. But

if that be the only proper interpretation, as apparently

held by the trial Court in its opinion (Tr. pp. 70 and

^2), then we submit appellee did not offer any evidence

as to the amount expended by the United States as

cost of such construction to said date of purchase,

June 10, 1914. Nor did appellee offer any evidence

to show that his predecessor Madeen had not been

credited with the proper exemption, if any, at time

of purchase, or, if not then credited, that Madeen

had assigned to appellee Francis said claim.

But we contend that the trial Court's interpretation

of the 1908 Act exemption clause was erroneous, for

the Act itself does not say costs incurred, but uses the

expression "charge for construction" (italics supplied).

Clearly the word "charge" would not have been used

had Congress intended to refer to costs incurred, or

expended, by the United States in the building of such

irrigation system "up to the time of such purchase.''

So even if the explanation by Congress in the 19 16

Act as to what was meant in the 1908 Act by the words

"charge "•' * * incurred up to the time of such purchase"

cannot be used as the proper rule of interpretation as



to purchases prior to the passage of said Act of May
i8, 191 6, still we submit that appellee had not offered

evidence as to the charge incurred to date of pur-

chase and that it was error for the trial Court to

decree that no charge for construction could be assess-

ed for the Revais allotment until it be duly determined

what benefits have been received by said lands from

said project.

Mary Finley Allotment, No. 1222

Trust patent for this allotment was issued October

8, 1908 (Plaintiff's Exhibit i; Tr. 80). Patent in fee

was issued November 29, 1918 to H. H. Francis, ap-

pellee herein, as a purchaser during the trust period

(Plaintiff's Exhibit 5; Tr. ^^). Aside from 6.6 acres

already mentioned, which are exempt from construc-

tion charges under ruling of the Secretary of the

Interior (Defendant's Exhibit 16, Tr. 123), the bal-

ance of said allotment is subject to said charges as

provided by the Act of May 18, 1916 (39 Stat., 123,

141). Accordingly, we submit the trial Court erred

in enjoining assessments of construction charges as

to said lands; and the error is not avoided by the

qualifying words of the decree (Tr. 58), "save to the

extent" etc. (In this latter connection, see reasoning

in Appellant's Brief 6785, pages 57-58).



Mary Michel Allotment, No. 1505

Nicolai Whitecoyote Allotment, No. 1617

Trust patents for these allotments were also issued

on October 8, 1908 (Plaintiff's Exhibits 3 and 4; Tr.

pp. 82 and 8;^). As in the case of the Mary Finley

allotment, fee patents for both these allotments were

issued to appellee Francis, as a purchaser during the

trust period, after the passage of the Act of May 18,

191 6, to-wit, on July 10, 1922 and February 6, 1922

respectively. (Plaintiff's Exhibits 6 and 7; Tr. pp.

84 and 85). Here again, and for the same reasons

given above in discussion with reference to the Mary

Finley allotment, these allotments are lawfully assess-

able with project construction charges in accordance

with said Act of 1916, except for 9.6 acres of the

Mary Michel allotment and 34.2 acres of the Nicolai

Whitecoyote allotment which are exempt therefrom

as shown in Defendant's Exhibits 17 and 15 (Tr. pp.

124 and 122). As explained in Appellant's Brief

6785, pages 62 to 64, under sub-topic "Palcatnah

Charlo Allotment," it may be proper to hold that

these two allotments are exempt from the ''partial"

construction charges of the two years 1920 and 1921

at the rate of 50 cents per acre for each of said years.
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THE LIEN PROVISION IN ONE OF APPELLEE'S PEE

PATENTS WAS INSEP.TED BY AUTHORITY OF LAW.

The fee patent of July lo, 1922 (Plaintiff's Exhibit

6; Tr. 84), issued by the United States as vendor to

appellee as a purchaser of land in the former allot-

ment of Mary Michel prior to the expiration of the

trust period, contained the following restrictive provi-

sion :

"The lands hereby conveyed are subject to a

lien, prior and superior to all other liens, for the

amount of costs and charges due to the United

States for and on account of construction of the

irrigation system or acquisition of water rights

by which said lands have been or are to be re-

claimed, as provided and prescribed by the Act of

Congress of May 18, 1916 (39 Stat. 123), and

the Hen so created is hereby expressly reserved."

A like lien clause should have been inserted in the

fee patents of November 29, 19 18 and February 6,

1922, issued to appellee Francis as purchaser during

the trust period of the lands in the former allotments

of Mary Finley and "Nicolo Whitecoyote" (Plain-

tiff's Exhibits 5 and 7; Tr. pp. 83 and 85), but said

clause was inadvertently omitted when the patents

were drafted in the General Land Office, Swendig v.

Washington Water Power Co., 265 U. S. 322, 332.

United States v. Joyce, 240 Fed. 610, 614-616.

The Act of May 29, 1908 (35 Stat. 444, 450) made
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the costs of operation and maintenance a charge

against

follows

against the land. The language there used was as

" <* ^ ^ All lands allotted to Indians shall bear

their pro rata share of the cost of the operation

and maintenance of the system under which they

lie'." (Italics supplied.)

y>i jj; ^

" "'" * *
: Provided, That the Secretary of the

Interior may withhold from any Indian a suffi-

cient amount of his pro rata share (of the tribal

funds) to pay any charge assessed against laud

held in trust for him for operation and m.ainten-

ance of irrigation systems'." (Parenthetical mat-

ter and italics supplied.)

The Act of May i8, 1916 (39 Stat. 123, 141), with

reference to construction charges, says that they:

((^ * * =:= shall be made against each acre of land

irrigable by the systems on each of said reserva-

tions. Such charges shall be assessed against tJie

land * "^ *" (Italics supplied.)

We submit that Congress, by the above enactments,

had, as a matter of law, imposed a lien on said irri-

gable lands for the charges mentioned, and that such

legislation was ample authority for insertion of such

lien clause in the fee patent now under consideration;

further, that, even if the patent had not contained the

clause in question, nevertheless said charges are a lien
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against said lands by virtue of the Acts of Congress

discussed and the cases cited above.

We also wish to submit that, as to the Mary Michel

allotment, the fee patent for which did reserve the

lien, said restriction as to payment of the costs and

charges referred to therein cannot be attacked collat-

erally in this action against an individual and in the

absence of the grantor, the United States of America.

CONCLUSION

We, therefore respectfully submit that the decree

herein should be reversed for the following reasons:

1. The suit should have been dismissed for lack

of an indispensable party defendant, the Secretary of

the Interior, whose administration of the Flathead Irri-

gation Project cannot be controlled by a suit against

his subordinate.

2. The suit is in fact against the United States of

America which cannot be sued without its consent,

has not given its consent to be sued in this class of

cases, and is not a party defendant herein.

3. In a suit wherein the United States is not a

party, the decree purports to adjudicate and quiet

appellee's adverse claim of title to ditches and water

rights as against the United States.

4. The decree, in effect, renders invalid and sets

aside the lawful determinations of the Secretary of the
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Interior in carrying out the mandate of Congress with

reference to the just and equal distribution of the re-

served waters of an Indian reservation.

5. The decree interferes with the possession, con-

trol and use of property owned by the United States.

6. The decree directs the use of government prop-

erty for private benefit.

7. The decree effectively deprives the government

of its right, under Acts of Congress, to refuse delivery

of irrigation water from project ditches until lawful

charges for the construction and operation and main-

tenance of said project are paid to the United States.

8. The evidence is insufficient to support the de-

cree.

9. The decree is contrary to law.

Respectfully submitted,

WELLINGTON D. RANKIN,
United States Attorney for the

District of Montana.

SAM D. GOZA, JR.,

Assistant United States Attorney.

ETHELBERT WARD,
Special Assistant to the Attorney

General.

BENJ. P. HARWOOD,
District Counsel, United States

Indian Irrigation Service.

Attorneys for Appellant.
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No. 6782

Iir THE

United States Circuit Court of Appeals

For the Ninth Circuit

C. J. Moody and C. J. Moody, as Project

Manager of Flathead Reclamation

Project,

Appellant,

vs.

H. H. Francis,

Appellee.

BRIEF OF APPELLEE.

Upon Appeal from the United States District Court for the

District of Montana.

STATEMENT OF THE CASE.

This is an action brought by appellee against ap-

pellant to restrain him from interfering with certain

private ditches and water rights.

Appellant is made defendant both as Project Man-

ager of the Flathead Irrigation Project and as an

individual for the reason that while he claimed to be



acting as Project Manager of the Flathead Irrigation

Project he was without authority to so act in connec-

tion with said ditches and his interference with the

private property of appellee was simply his personal

or private act and his employment would be no de-

fense.

It was set forth and claimed on the part of appellee

that his private rights to the ditch and water were

fully protected by the Act approved June 21, 1906 (34

Stat. L., p. 354), and that his right to the water and

use of his ditch was independent of the Flathead In-

dian Irrigation Project, and not subject to any charge

for construction, or for operation, or for maintenance

of said Project of which he and his property was not

a part.

STATEMENT OF FACTS.

Following the permission given appellant to refer to

the Brief in Appeal 6785, we most respectfully call the

attention of the Court to the topic in said Brief en-

titled "Statement of Facts" which appears at page

2 of said appellee's Brief. The Statement of Facts

applies with reference to the allotment of Michel

Revais whose land, according to the evidence intro-

duced by appellant, was included in the committee's

report as lands irrigated by the 1893 ditch as shown

by "Exhibit 64" (Tr. pp. 110-118, in this case).

These lands are also shown in the map made June

12, 1912, showing private canals and irrigated lands



and was admitted as "Exhibit 2" in this case (Tr. p.

86).

On October 8, 1908, trust patents were issued to

Mary Finley, Mary Michel, Nicolai White Coyote, and

Michel Revais. These trust patents were in the usual

form and thereafter fee patents were issued to the

lands described in their allotments (Tr. pp. 83, 84, 85).

No lien was claimed in any of these patents except

for the lands in the allotment of Mary Michel which

lien inserted in said patent was as follows

:

"The lands hereby conveyed are subject to a

lien, prior and superior to all other liens, for the

amount of costs and charges due to the United

States for and on account of construction of the

irrigation system or acquisition of water rights

by which said lands have been or are to be re-

claimed, as provided and i3rescribed by the Act

of Congress of May 18, 1916 (39 Stat., "^123), and
the lien so created is hereby expressly reserved."

Plaintiff, appellee herein, occupied these lands for

the first time in 1915, and found ditches upon said

lands of sufficient size to carry water for the complete

irrigation of said lands and since his occupancy has

been able to irrigate about one hundred sixty acres

of said land (Tr. p. 86).

The headgate on White Coyote's allotment in the

ditch leading from Agency Creek was destroyed by

the United States Reclamation Service in building a

new ditch and defendant, appellant herein, has prom-

ised to restore it (Tr. pp. 86-87, 158, 160).



Plaintiff when he first went upon said lands and

took possession of the same irrigated eighteen acres

of the Mary Finley allotment, thirty acres of the

Mary Michel allotment, about forty acres of the Nico-

lai White Coyote allotment, and sixty-five acres of the

Michel Revais allotment (Tr. p. 95).

The irrigating ditch on the Mary Finley allotment

and Mary Michel allotment were the second oldest

ditches on Agency Creek, built many years prior to

the opening of the Reservation (Tr. pp. 97, 101).

White Coyote had three ditches and farmed about

thirty acres and had an orchard which is still there

(Tr. p. 97). This orchard was set out some ten or

fifteen years before the United States Reclamation

Service did any work on the Flathead Indian Reserva-

tion (Tr. pp. 101-102).

Over twenty acres of the Mary Michel land was

irrigated and about the same amount of the Mary

Finley land (Tr. p. 98). These two ditches on the

Mary Finley and Mary Michel land were measured

and one was found to carry two hundred twenty inches

and the other one hundred fort3^-three inches of water

(Tr. pp. 98-99).

In 1911, ditches were taken out of Agency Creek

for the irrigation of the Michel Revais land following

the old lateral ditch which had been on the flat many

years (Tr. p. 103).

All the ditches on these lands came from Agency

Creek below where the Indian ditch of 1893 emptied

into Agency Creek.



Defendant admits that the entire Michel Revais

eighty was plowed in 1913 (Tr. p. 120), and culti-

vated. About thirty-two acres of the Mary Michel

land can be irrigated from the old ditch on the ground,

the balance of the land is in the east end and Creek

bottom. About nineteen acres of the Mary Finley

land can be irrigated from the old ditches, there is

some of this land on the creek bottom. All of the

White Coyote land can be covered by the old ditches

(Tr. pp. 164-165).

Notice of Appropriation of the waters of Agency

Creek under the Act approved February 27, 1905,

Section 7099, Revised Codes of Montana 1921 (Tr.

pp. 125-129) was filed in 1910, but no ditches were

dug or constructed or any work done under said ap-

propriation as required by said Act. No attempt was

made to measure the carrying capacity of any private

ditch by defendant (Tr. p. 129). No allowance was

made for the future needs even though the ditch was

large enough to furnish water for the entire allot-

ment and even though the ditch was dug for the pur-

pose of irrigating said lands. Credit was given for

what had been irrigated only (Tr. pp. 133, 141-142).

Charges were made by defendant against all the lands

whether they used water or not, if such lands can be

irrigated and are under the ditch constructed by the

Reclamation Service (Tr. p. 161). "Exhibits 10, 11,

12, 13" (Tr. pp. 87-92).

Defendant does not recognize plaintiff's right to

take water out of Agency Creek in his ditches (Tr.

pp. 161-162).



Bills for operation and maintenance were issued

November 30, 1928, on all four allotments and pay-

ment was demanded. "Exhibit 10" (Tr. pp. 87-89).

Bills for construction charges were issued Novem-

ber 30, 1928, on all four allotments and payment de-

manded. '^Exhibit 11" (Tr. pp. 89-90).

Bills for operation and maintenance on all four

allotments were issued November 30, 1929, ''Exhibit

12" and payment demanded (Tr. p. 91).

Bills for operation and maintenance charges on all

four allotments were issued March 1, 1930 and pay-

ment demanded. "Exhibit 13" (Tr. pp. 91-92).

ARGUMENT.

There is no conflict in the evidence in this case.

Trust patents were issued to all four of the Indian

allottees in the usual form, and thereafter fee patents

were issued without claiming any lien whatsoever

except in the case of the fee patent issued to Mary

Michel, wherein a lien was claimed as prescribed in

the Act of Congress May 18, 1916 (39 Stat. 123).

An examination of this Act referred to discloses

that such a lien is wholly unauthorized and is there-

fore mere surplusage inserted without authority.

Appellant has refused to recognize the simple issues

in this case and has insisted that this is a suit against

the United States.



The issue involved is the same as in Case No. 6785,

and is fully discussed in the brief filed on behalf of

appellees in said case to v^hich brief upon this issue

we most respectfully refer the attention of the Court.

Counsel for appellant assign as error the findings

made by the Court that the trust patent was "free

and clear of all charges and encumbrances whatso-

ever."

These Indians were allotted under the provisions

of the General Allotment Laws of the United States

(33 Stat. L, p. 302). The allotment law authorizing

allotments to be made to Indians (24 Stat. L, p. 388)

provides that patents shall issue in the name of the

allottee which patent shall be of legal effect and

declare that the United States does and will hold the

lands thus allotted for the period of twenty-five years

in trust and at the end of said period the United

States will convey the same by patent to the said

Indian in fee, discharged of said trust and "free of all

charges of encumbrances whatsoever".

This is the language of Congress, and while the

word "patent" may not have been the appropriate

word to be used, it was a contract, a promise, or an

assurance that a fee patent would be issued to the

allottee and the lands discharged of said trust and

free of all charges or encumbrances whatsoever.

The allottees obtained certain vested rights to the

lands allotted to them together with appurtenances

thereon.
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In Choate v. Trapp, 224 U. S. 665 at page 677, the

Court said:

"There have been comparatively few cases

which discuss the legislative power over private

property held by the Indians. But those few all

recognize that he is not excepted from the protec-

tion guaranteed by the Constitution. His private

rights are secured and enforced to the same ex-

tent and in the same way as other residents or

citizens of the United States. Re Heff, 197 U. S.

504; 49 L. Ed. 855; Cherokee National v. Hitch-

cock, 187 U. S. 307, 47 L. Ed. 190; Jaclvson ex

dem. Smith v. Goodell, 20 Johns. 188 et others.

His right to private property is not subject to

impairment by legislative action, even while he is

a member of the tribe, subject to the guardianship

of the United States, as to his political and per-

sonal status * * *."

Again, page 674, the Court said:

"It is conceded that no right which was actu-

ally conferred on the Indians can be arbitrarily

abrogated by statute."

Again, at page 678

:

"But there was no intimation that the power

of wardship conferred authority on Congress to

lessen any of the rights of property which had
been vested in the individual Indian by prior laws

or contracts. Such rights are protected from re-

peal by the provisions of the 5th Amendment."

The 5th Amendment to the Constitution of the

United States provides as follows

:



"No person * * * shall be deprived of life,

liberty or property, without due process of law;

nor shall private property be taken for public use,

without just compeiLsation.

"

In the case of The United States v. Alorroiv, 243

Fed. 854, the Court said (p. 856)

:

"There is no question that the government may,

in its dealings with the Indians create property

rights which, once vested, even it can not alter.

Williams v. Johnson, 239 U. S. 414-420; 60 L.

Ed. 3851; Sizemore v. Brady, 235 U. S. 441, 449;

59 L. Ed. 308; Choate v. Trapp, 224 U. S. 665;

56 L. Ed. 941 ; English v. Richardson, 224 U. S.

680, 56 L. Ed. 949; Jones v. Meehan, 175 U. S. 1,

44 L. Ed. 49; Chase v. U. S., 222 Fed. 593, 596.

Such property rights may result from agreement

between the government and the Indian. Whether
the transaction takes the form of a treaty or of a

statute is immaterial; the important considera-

tions are that there should be the essentials of a

binding agreement between the government and

the Indian and the resultant vesting of a property

right in the Indian. '

'

"(2) That exemption of land from taxation is

a property right is established in Choate v. Trapp,

supra. That this Indian had taken possession of

and was enjoying this land under such an exemp-

tion at the time of the Clapp amendment was

passed is undisputed. Therefore, if this exemp-

tion came to him as a legal right, it had fully

vested."
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Page 858:

"A trust patent in exact compliance with such

understanding and agreement was issued this

Indian, and under it he has taken and holds his

land. His rights are vested and are impervious

to alteration against his will except through the

sovereign power of eminent domain."

These Indian allottees settled upon these lands many

years prior to the opening of the Reservation and dug

their ditches of sufficient size to irrigate their entire

holdings. Measurements were made of these old

ditches and at the present time they will carry more

water than is required.

In the State of Montana an appropriation is made

by constructing a ditch and diverting the water upon

lands desired to be irrigated and applying the waters

to beneficial use thereon.

Murray v. Tingle ij, 20 Mont. 265, 50 Pac. 724;

Bailey v. Tintinger, et al., 45 Mont. 154, 122

Pac. 575.

A party lawfully possessed of lands may acquire a

water right under the laws of Montana by diverting

and putting the water to a beneficial use on said lands.

This is irrespective of the ownership of the land

{Smith V. Denniff, 24 Mont. 20).

EXTENT OF APPROPRIATIOlSr.

The appropriator's needs and facilities, if equal,

measure the extent of his appropriation ; if his needs
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exceed, the capacity of his means of diversion, then,

the capacity of the ditch, etc., measures the right. If

the capacity of his ditch exceeds his needs, then his

needs measure his rights.

Bailey v. Tintinger, 45 Mont. 154 ; 122 Pac. 575.

Where the amount of water for irrigation to which

a settler is entitled under an appropriation was deter-

mined by the extent of the beneficial use to which he

intended to put it at the time of the appropriation,

his intent being determined by the extent of the tract

actually reduced to possession, and susceptible of ir-

rigation, and cultivation, the intent could not be en-

larged by the fact that he had a partner in his under-

taking.

Toohey v. Campbell, 24 Mont. 13 ; 60 Pac. 396.

The general allotment law under which the allot-

ments to these Indians was made provides, as follows

:

''Sec. 2. (Selection of Allotments.) That all

allotments set apart under this Act shall be

selected by the Indians, heads of families selecting

for their minor children, and the agents shall

select for each orphan child, and in such manner
as to embrace the improvements of the Indians

making the selection." (24 Stat. L, p. 388.)

We thus see that it was intended that the Indian

allottees in selecting their land should do so in such

a manner as to embrace the improvements thereon.

Turning to the map made June 12, 1912, "Exhibit

2," we find that these allottees selected the lands upon

which they had irrigating ditches and cultivated lands.
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Plaintiff, appellee herein, when he first took pos-

session of the lands irrigated eighteen acres of the

Mar}^ Finley allotment, thirty acres of the Mary
Michel allotment, forty acres of the Nicolai White

Coyote allotment and sixty-five acres of the Michel

Revais allotment (Tr. p. 95).

This question was somewhat discussed in the case

of the

Uwited States v. Hibner, 27 Fed. (2d) 909,

wherein, on page 912, the Court said:

"The right of the Indians to occupy, use, and

sell both their lands and water is now recognized,

as this view is sustained in the case of Skeem v.

U. S., supra, and, such being the case, a pur-

chaser of such land and water right acquires, as

under other sales, the title and rights held by the

Indians, and that there should be awarded to such

purchaser the same character of water right mth
equal priority as those of the Indians. The status

of the water right after it has passed to others

by the Indians seems to be somewhat different

from while such right is retained by the Indians,

because the principle invoked by the Courts for

the protection of the Indian as long as he retains

title to his lands does not prevail and apply to

the white man, and the reason for so holding is

that there was reserved unto the Indians the

absolute right to own and use in their own way
the water for their lands, while the white man, as

soon as he becomes the owner of the Indian lands,

is subject to those general rules of law governing

the appropriation and use of the jjublic waters

of the state, and would, as grantee of the Indian
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allotments, be entitled to a water right for the

actual acreage that was under irrigation at the

time title passed from the Indians, and such in-

creased acreage as he might with reasonable dili-

gence place under irrigation, which would give to

him, under the doctrine of relation, the same pri-

ority as owned by the Indians."

Appellee at this time is irrigating one hundred

sixty acres of the land and were this an action to quiet

title appellee might claim one hundred sixty inches of

water for use upon this land but this evidence is not

introduced for the purpose of showing the quantity

of water claimed by appellee but only for the purpose

of showing that he is in possession of lands irrigated

from ditches dug and constructed long prior to the

opening of the Reservation and that he is fully pro-

tected by the Act of June 21, 1906 (34 Stat. L, p. 354).

"That nothing in this act shall be construed to

deprive any of said Indians, or said persons or

corporations to whom the use of land is granted

by the act, of the use of water appropriated and

used by them for the necessary irrigation of their

lands or for domestic use or any ditches, dams,

flumes, reservoirs, constructed and used by them
in the appropriation and use of said water."

That defendant's interference with such use and

occupation of said ditches is mere trespass and un-

authorized, and that as to defendant, plaintiff is en-

titled to non-molestation in the use of said private

ditches for sufficient water to irrigate 73.2 acres.
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Section Eight of Chapter 1093, 32 Stat. L, p. 390,

provides for Reclamation and Ireigation of Lands

BY Federal Government, and is as follows:

(Vested Rights.)

"That nothing in this Act shall be construed as

affecting or intended to affect or in any way inter-

fere with the laws of any State or Territory re-

lating to the control, appropriation, use or dis-

tribution of water used in irrigation, or any
vested right acquired thereunder, and the Secre-

tary of the Interior, in carrying out the provision

of this Act, shall proceed in conformity with such

Laws, and nothing herein shall in any way affect

any right of any State of the Federal Govern-

ment or of any landowner, appropriator, or user

of water in, to, or from any interstate stream or

the waters thereof: Provided, That the right to

the use of the water acquired under this Act shall

be appurtenant to the land irrigated, and bene-

ficial use shall be made the basis, the measure and

the limit of the right.

Approved June 17, 1902."

Defendant stands convicted by his own testimony,

his own admissions, and his own records of being a

trespasser upon the property rights of plaintiff and

has coerced him and still is trying to coerce him to do

his will and has refused water and is still refusing

water needed for the proper irrigation of appellee's

lands and has been of no benefit whatever, to appellee

herein, has furnished him no water and dug him no

ditches.
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The decree giving plaintiff relief from the un-

authorized act of defendant demanding pay for the

use of water flowing in plaintiff's own ditches built

and constructed by him and his predecessors many
years prior to the opening of the Reservation was

correct and is sustained by ample evidence and we
most respectfully urge that the same be upheld by

this Court.

Respectfully submitted,

Elmer E. Hershey,

Attorney for Appellee.
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To the Honorable, the United States Circuit Court of

Appeals, for the Ninth Circuit:

Plaintiffs, appellees, feeling themselves aggrieved

by the rulings and decision of this Honorable Court,

respectfully petition the Court for a rehearing of these

causes upon the following grounds:

Let us briefly say that we file this petition with full

appreciation that the Court was, as stated in the

opinion, not unmindful that in these and other suits

submitted questions of great importance are involved.

Many suits affecting rights of Indians and allottees

mider Acts of Congress are now pending in the

Federal Court in Montana. In these litigations im-

mensely valuable rights of Flathead reserve land are

to be adjudged. Petitioners feel justified therefore in

asking for opportunity to present at least one phase

of their case, which seems to have not had the full

consideration of the Court.

To particularize the grounds:

(a) The Court erred in ruling that it is without

power to determine the questions involved in the rec-

ord as made for the reason that the Secretary of the

Interior is a necessary party but was not made a

party defendant.

(b) The Court was in error in the ruling that no

cause of action was stated against defendant Moody
in his individual capacity and that the acts, the en-

forcement of which were sought to be enjoined in

the suit, w^ere and only might be authorized and

directed by the Secretary of the Interior.



We do not upon the records in these eases now
specially urge a request for reargument upon the

question that in so far as Moody is charged as a

project manager and plaintiffs' suit so far as it is

against him in the capacity of project manager to

enjoin him from doing the acts complained of as

unlawful and a trespass could not be proceeded with

without the Secretary of the Interior being made a

party. While plaintiffs feel aggrieved by the deci-

sion upon that point, nevertheless they prefer to rely

in these particular cases upon the point that there is

in the record presented and that there was brought

to the attention of this Court in brief and in argu-

ment, the question of the individual liability of Moody
and hence that the Court should have considered and

passed upon that question as a separable one yet as

one material to decision.

We urge that the question was not one which, as

said of a somewhat similar one in Webster v. Fall,

266 U. S. 507, "merely lurked in the record"; it was

brought to the attention of the Court as considered

and ruled upon by the trial Court.

Turning to the record, plaintiffs claimed two water

rights, one of which was claimed as private water

ditch rights free from project control; another claimed

as a project water right. With this last claim we need

not in this petition concern ourselves. It was aban-

doned in this Court. See brief of appellees, pages

11 and 12. But as to the claim of a private ditch right

and ownership there is a vital contention, namely, that

there could be no control over such private ditch by



Moody as a project manager. On page 4 Record in

6785 there is set up in substance the fact that the irri-

gation system of lands involved was a ditch out of

Finley Creek dug and constructed for Flathead In-

dians and Indian allottees and others on or about

1893, and on June 21, 1906 and prior thereto said

allottees, having then been in the occupancy and own-

ership of lands described and that the allottees were

at that time using the waters as appurtenant to the

land and that they thereafter used them and that

plaintiffs, by reason of such appropriations, were en-

titled to the use of the lands and the waters without

the payment of costs of operation or maintenance in-

curred by the Flathead reclamation service or inter-

ference in any way on the part of the defendant

Moody. The prayer, it is true, asked for injunction

against Moody as project manager but it also asked

for such other and further relief as might be in accord

with equity and good conscience.

In the findings of fact, page 47 Record, Finding

VII, the Court found that defendant Moody had

interfered with the use of the ditch defined and the

water of the plaintiff, ''claiming" to act as project

manager of the Flathead Indian Irrigation Project,

but as a conclusion of law it was held that the ditch

originally built about 1893 w^as appurtenant to the

lands described and was the private property of the

Indian allottees and that the defendants' interference

with said private ditch and water right "is mere tres-

pass for which he must personally account and for

which his employment is no defense". The decree,



pages 48-49 Record, in favor of plaintiffs awarded

waters conveyed by a ditch built by the Indian allot-

tees about 1893 to the plaintiffs and enjoined Moody
from asserting or claiming as project manager that

plaintiff have no water right from Finley Creek.

Moody being charged as a party in two capacities,

separate relief was properly awarded against him in

his individual capacity, even though as an official his

liability was not to be adjudicated in this suit.

154 Fed. 606.

In other words, as the issues involved ownership of

water as appurtenant to lands admittedly occupied

long prior to the creation of the "projects" of which

Moody became manager, and as the findings and con-

clusions of the District Court are in accord with ap-

pellees' pleadings and evidence in respect to those

issues, the attempted defense of official capacity be-

came irrelevant or wholly invalid as to such private

water rights and ownership. There was therefore at

least a separable and separate cause of action within

the jurisdiction of the Court.

The principle applicable is that it is not indispensa-

ble that all the parties should have an interest in all

the matters contained in the litigation.

Brown v. Deposit Co., 128 U. S. 403;

Jones V. Mo. Edison Co., 144 Fed. 765.

In plaintiffs' brief, page 11, the separability of

claims for rights was recognized and our argument

was largely predicated upon the proposition that our



position was at law and under the facts sound and

that the interference of Moody was an attempt to de-

prive us of legal rights.

No point that the bill was multifarious was pre-

sented by counsel for defendant ; nor was the case one

where the Court held that it was impracticable or in-

convenient to deal with the causes of action.

There was a common point of litigation in relation

to the privately claimed and owned rights. And to

avoid expensive and tediously protracted litigation we

are earnestly endeavoring to have plaintiffs' property

rights judicially determined.

Upon the foregoing grounds and statement we there-

fore ask for the reargument of the case with respect

to private rights involved.

If, however, the Court should feel that such rehear-

ing ought not to be granted and that an order denying

the petition should be made, then in that event, con-

sidering the unusual importance of the questions in-

volved, together with the fact that very large numbers

of acres of land may be affected and that the original

rights of Indians and their successors in interest are

involved, we respectfully ask that the Court modify

its order of reversal ''with directions to dismiss the

bills for want of a necessary party", by making the

order one remanding the eases to the District Court

with directions to permit plaintiffs within a reasonable

time to amend their complaints and to bring in other

proper or necessary parties or to show by their amend-

ments why they should not pursue this course and to



take further proceedings not inconsistent with the

views expressed in the opinions of this Court.

Rogefs v. Penobscot Mining Co., 154 Fed. GOB-

GIT.

We believe that this request is reasonable in view

of the fact that the interests of the United States and

of the Interior Department of the Government cannot

in any way be imperiled as there will be no injunction

herein which affects public interests.

Respectfully submitted.

Elmer E. Hershey,

Attorney for Appellees.

Certificate of Counsel.

I, Elmer E. Hershey, attorney of record for the

appellees, hereby certify that in my judgment said

petition for rehearing is well founded and that it is

not interposed for purpose of delay.

Elmer E. Hershey,

Attorney for Appellees.
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[2]

In the District Court of the United States in and

for the District of Montana.

No. 797.

HARRY C. SMITH,
Plaintiff,

vs.

C. J. MOODY, and C. J. MOODY, as Project

Manager of Flathead Reclamation Proj-

ect,

Defendant.

BE IT REMEMBERED that on October 8, 1929,

a Bill of Complaint was duly filed herein in the

a])0ve cause, being as follows, to-wit: [3]
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In the District Court of the United States, for the

District of Montana, Missoula Division.

No. 797.

HARRY C. SMITH,
Plaintiff,

vs.

C. J. MOODY, and C. J. MOODY, as Project

Manager of Flathead Reclanaation Proj-

ect,

Defendant.

COMPLAINT IN EQUITY.
Plaintiff complains of Defendant, and for cause

of action alleges:

I.

That the defendant C. J. Moody is now, and for

more than ten years last past has been, the engineer

and project manager, for the United States of

America under the Department of the Interior, of

the Flathead Irrigation Project upon the Flathead

Indian Reservation in Lake County, State of Mon-

tana.

That as such engineer and project manager the

said defendant has charge of, under the Secretary

of the Interior of the United States, the construc-

tion, operation, management and control of the

Flathead Irrigation Project, and as a part of his

duties collects cost of construction, operation and

maintenance of ditches built, and distributes under

said Reclamation Project the waters of Loclco River,
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which is an iinnavigable, natural stream of flowing

water located in Lake County, Montana.

II.

That the plaintiff is the owner of the following

described lands, situated, lying and being in the

County of Lake, in the State of Montana, which

were formerly within the confines of [4] the said

Flathead Reservation, to-wit. Lots One and Two,

Southeast quarter Northwest quarter. Southwest

quarter Northeast quarter. Southeast quarter

Northeast quarter. Northeast quarter Southeast

quarter, of Section Six, Township Sixteen North,

Range Nineteen West, and the Southwest quarter

Southeast quarter, Section Thirty-two, Township

Seventeen North, Range Nineteen West, and the

East half of the Southwest quarter, Section Thirty-

six, Township Seventeen North, Range Twenty

West, Montana Meridian, together with all the ap-

purtenances thereunto belonging or in any wise ap-

pertaining.

III.

That said land is arid, agricultural land in char-

acter, and requires water for irrigation in order to

cause said lands to produce crops to the full extent

of the soil thereof. That with water for the neces-

sary irrigation of said lands the said lands will pro-

duce crops of grain and other agricultural and hor-

ticultural products, but without water for irriga-

tion the said lands are almost valueless. That all of
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said lands can be irrigated, and that l^/o inch of

water per acre, or 13% cubic feet of water per sec-

ond, is required for the reasonable irrigation of said

lands and for domestic use thereon. That with the

water hereinbefore mentioned to irrigate said lands

and for domestic use thereon, said lands and water

right are worth more than $20,000.00, but without

said water right said lands do not exceed in value

$7,500.00.

IV.

That Ursula McLeod a Flathead Indian of the

Flathead tribe or nation of Indians made allot-

ment for Lot Two of Section Six, in Township Six-

teen North, and the Southwest quarter of the South-

east quarter of Section Thirty-two, in Township

Seventeen North, all in Range Nineteen West of the

Montana Meridian, Montana, of the lands above

described, and also said Ursula McLeod made an

[5] allotment for Lot One of Section Six of the

lands above described, that Caroline McLeod a Flat-

head Indian of the Flathead tribe or nation of In-

dians made an allotment for the Southwest quarter

of the Northeast quarter, and the Southeast quarter

of the Northwest quarter of Section Six of the lands

above described, that Louise Moiese a Flathead In-

dian of the Flathead tril)e or nation of Indians

made an allotment for the Southeast quarter of the

Northeast quarter, and the Northeast quarter of the

Southeast quarter, of Section Six of the lands above

described, that Victoria Ledderoute a Flathead In-

dian of the Flathead tribe or nation of Indians
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made an allotment for the East half of the South-

west quarter of Section Thirt3^-six of the lands

above described, and as such Indians are entitled to

Avater as may be required to irrigate said lands ort

of the Flathead Irrigation Project without cost to

them for construction of any irrigation system, un-

der the provisions of Section 9 of an Act duly

passed by Congress of the United States and ap-

proved May 29, 1908. (35 Stat. L. p. 448.)

That plaintiff purchased all the interest of said

allottees and is now the owner of all the interest

said Indian allottees had in and to said lands and

water rights, and as such owner and successor in

interest is entitled to water as may be required to

irrigate said lands without the payment of any cost

or charges for construction of the irrigation system.

That the irrigation system for the irrigation of

said lands was an irrigation ditch out of the Jocko

River, dug and constructed for said Indian allottees

and others on or about the year 1884, and on June

21, 1906, and for a long time prior thereto, said In-

dian allottees had appropriated by means of dams,

ditches, flumes and headgates 540 inches of water

for the irrigation of their said lands, and on June

21, 1906, and for a long time prior thereto, said

Indian allottees were in the occupancy, ownership

and possession of their said lands herein described,

and were diverting and using the waters from the

Jocko River upon [6] their said lands herein de-

scribed, and used the same for the necessary irriga-

tion of crops and other beneficial use thereon and
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on the whole thereof, and the said predecessors in

interest of plaintiff appropriated 540 inches of

water, or IS^/o cubic feet of water per second, of the

waters of the Jocko River through the said ditch so

dug about the year 1884, and became the owners

thereof and of the prior right to the use of 540

inches of said water which vested in the said prede-

cessors in interest of plaintiff and which was trans-

ferred to the plaintiff by and through said predeces-

sors in interest with the transfer of said 360 acres

of land to which said 540 inches of water of the

Jocko River were appurtenant ; that the plaintiff by

himself and his said predecessors in interest used

said water each year from and after the year about

1884 for the necessary irrigation of agricultural

crops and for domestic use upon said lands until the

rights of plaintiff were interfered with, as herein-

after set forth, during the year 1928, and numerous

years previous thereto, and at various other times,

to plaintiff's great loss and damage.

That plaintiff by reason of the appropriation, as

aforesaid, is entitled to the use of said water witli-

out the payment of costs of operation or mainten-

ance incurred by the Flathead Reclamation Service,

or interference in any way on the part of defendant,

under the provisions of Section 19 of an Act dul/

passed by Congress of the United States and ap-

proved June 21, 1906. (34 Stat. L. p. 354.)

V.

That while the plaintiff was the owner of said

lands and water right, and in the use, possession and
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(nijoynieiit thereof, said defendant wrongfully,

illegally and unlawfully claimed and still claims the

water right of plaintiff of 540 inches under alleged

laws, treaties and statutes of the United States in

relation to the Flathead Irrigation Project and

Reclamation Service, [7] and claimed and still

claims that the plaintiff' never had a right to, and

Avas not entitled to, any of the waters of the Jocko

River, and unlawfully diverted the waters of plain-

tiff from his ditches and from the Jocko River and

deprived the plaintiff of the use and benefit thereof.

That if defendant, under said claim or any claim,

has any rights to the waters of the Jocko River,

they are inferior and su])sequent in time to the

rights of plaintiff, herein alleged.

VI.

That the defendant unlawfully, illegally and

wrongfully diverted the water of the plaintiff from

the Jocko River and from entering his ditches, and

took and carried the same in the irrigation ditches

of the said Flathead Irrigation Project against the

will, wish and consent of the plaintiff, and thereb}^

not only deprived plaintiff thereof but asserted his

right so to do, and caused to be levied and assessed

against the plaintiff charges for the operation and

maintenance of the said Flathead Irrigation Proj-

ect to-wit, the sum of $491.90 for the year 1928, and

similar sums for preceding years, and the sum of

$138.85 construction charges for the year 1928, and
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similar sums for the preceding years, and the said

defendant will continue in the following years to

make charges and claims for construction charges,

operation and maintenance charges against this

plaintiff.

That the plaintiff has his ow^n independent irriga-

tion system, acquired long prior to June 21, 1906,

which was expressly reserved to the predecessors in

interest of plaintiff and which would not be subject

to any construction charge thereafter to be made,

nor subject to an^^ operation or maintenance charge

for supplying water to plaintiff's land.

VII.

That by the acts and claims of defendant the

title to plaintiff's water right is clouded, and plaint-

iff is unable to have the free use and enjoyment

thereof, by reason of which the [8] plaintiff has

suffered and will suffer great and irreparable injury

and damage unless the defendant is enjoined and

restrained by the order and decree of this Court

from interfering wdth plaintiff's rights, as afore-

said.

VIII.

That the value of the water in controversy in this

action, exclusive of interest and costs, exceeds the

sum of $3000.00.

IX.

That this action in equity is necessary to prevent

a multiplicity of suits.



C. J. Moody, et al. 9

X.

That plaintiff has no plain, speedy or adequate

remedy at law.

WHEREFORE, Plaintiff prays that he be de-

creed for use upon his land herein described, a

water right of 5-10 inches, or 13% cubic feet of

water per second, of the waters of the Jocko River"

independent of the Flathead Reclamation Project,

and not subject to any charge for construction or

for operation or for maintenance of said Flathead

Reclamation Project; that the defendant be re-

quired to set forth any claim under which he is

acting or upon which he may rely and that such

claim be held to be without right or authority and

illegal and void as to the rights of this plaintiff;

that the defendant as project manager of the Flat-

head Reclamation Project, his servants, agents and

attorneys, be enjoined and restrained from interfer-

ing with the rights of the plaintiff to divert from

the Jocko River sufficient water for tlie proper irri-

gation of his said lands and other beneficial use

thereon to the extent of 360 inches of water, or 9

cubic feet of water per second, of said waters ; that

the defendant be enjoined and restrained as such

project manager from assessing or causing any as-

sessment against plaintiff' of any kind or nature for

the construction, operation or maintenance of said

Flathead Irrigation Project, and from [9] asserting

or claiming that plaintiff has no water right from

said Jocko River, and from any and every way of
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clouding plaintiff's right, title and interest in and to

his said water right; that plaintiff have such other

and further relief in the premises as may to the

Court seem meet and in accordance with equity

and good conscience, and for costs of suit.

ELMER E. HERSHEY,
Attorney for Plaintiff.

State of Montana

County of Missoula.—ss.

Harry C. Smith, being first dul}^ sworn according

to law, deposes and says:

That he is the plaintiff in the foregoing action;

that he has heard read the foregoing complaint and

that the matters and things therein stated are true

of his own knowledge, except as to matters stated

upon information and belief, and as to such matters

he believes them to be true.

HARRY C. SMITH.
Subscribed and sworn to before me this 4th day

of October, 1929.

(Seal) RALPH L. ARNOLD
Notary Public for the State of Montana,

Residing at Missoula, Montana. My
Commission expires December 18, 1931.

[Endorsed] : Filed Oct. 8, 1929. [10]

That on November 4, 1929, motions to dismiss the

Bill of Complaint by C. J. Moody as Project Man-

ager and as an individual and by the United States
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Attorney as ainiciis curiae, were duly filed herein in

case No. 797, being as follows, to-wit: [11]

(Title of Court and Cause—No. 797 In Equity.)

MOTION TO DISMISS BILL OF COMPLAINT
Comes now the defendant C. J. Moody as Project

Manager of Flathead Reclamation Project, and

moves the court to dismiss the above entitled action

on the following grounds:

I.

That the court has no jurisdiction of the subject

of this action to establish by decree an independent,

individual water right, for irrigation and domestic

purposes, to waters flowing on said Flathead Indian

Reservation, as against the rights of the United

States of America to said waters and the adminis-

tration and apportionment thereof.

II.

That there is a defect of parties defendant in said

action in that it appears from the bill of complaint

therein that said C. J. Moody as Project Manager

of said Flathead Reclamation Project is an em-

ployee of the United States, and is interested and

can be interested in said cause of action only in his

capacity as such employee of the United States of

America in charge of said Reclamation Project as

Project Manager; that the property rights of the

United States of America are involved in this

action; and that the United States of America is a
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necessary party defendant to tlie said action, but is

not joined or sued as defendant therein.

III.

That the bill of complaint in said action fails to

state facts sufficient to constitute a cause of action

in that it appears affirmatively from the averments

thereof: [12]

1. That plaintiff, in this suit against an em-

ployee of the government of the United States of

America, seeks adjudication of property rights of

said United States without also joining said United

States as party defendant.

2. That v^ithout joining as party defendant the

effective party, to-wit, the United States of Amer-

ica, the employer of said C. J. Moody, Project Man-

ager of said Reclamation Project, plaintiff prays

this court to enjoin said employer from carrying

out the orders, rules and regulations of his em-

ployer, the said United States, v^ith respect to the

administration of property, title to which is claimed

and asserted by said United States.

3. That it does not appear from the allegations

of the bill of complaint that plaintiff has exhausted

his legal remedies.

BENJ. P. HARWOOD,
Attorney for Defendant C. J. Moody as

Project Manager of Flathead Reclama-

tion Project.

[Endorsed]: Filed Nov. 4, 1929. [13]
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(Title of Court and Cause—No. 797 In Equity.)

MOTION TO DISMISS
BILL OF COMPLAINT.

Comes now the defendant (\ J. Moody in his

individual capacity and moves tlie court to dismiss

the above entitled action as to said defendant as a

private individual upon the ground and for the

reason that the bill of complaint herein fails to

state facts sufficient to constitute a cause of action

against said C. J. Moody as a private individual,

in that it affirmatively appears upon the face thereof

that all acts complained of on the part of C. J.

Moody were acts performed by him in his capacity

as Project Manager of Flathead Reclamation Proj-

ect, under the direction and authority of the Sec-

retary of the Interior of the United States of

America, and not in his capacity as a private in-

dividual or otherwise than as such Project Man-

ager.

BENJ. P. HARWOOD,
Attorney for Defendant C. J. Moody.

[Endorsed] : Filed Nov. 4, 1929. [14]

(Title of Court and Cause—No. 797 In Equity.)

MOTION OF AMICUS CURIAE
TO DISMISS BILL IN EQUITY.

Comes now Wellington D. Rankin, United States

Attorney for the District of Montana, appearing

specially by leave of court as amicus curiae for the
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sole and special purpose hereinafter set forth, and

respectfully suggests and rej)resents to the court

that the bill in equity filed in the above-entitled

cause should be dismissed upon the following

grounds, separately stated, to-wit:

I.

That it affirmatively appears upon the face of

the said bill that this court has no jurisdiction of

the subject of the action, for the reason that the

plaintiff seeks to adjudicate property rights of the

United States of America without its consent.

II.

That it affirmatively appears upon the face of

the said bill that this court has no jurisdiction of

the subject of the action, for the reason that the

plaintiff seeks to adjudicate property rights of the

United States without joining the United States

of America as a party hereto.

WELLINGTON D. RANKIN,
United States Attorney for the

District of Montana.

By HOWARD A. JOHNSON,
Assistant United States Attorney.

[Endorsed] : Filed Nov. 4, 1929. [15]

That on March 1, 1930, Answer was duly filed

herein in case No. 797 as follows, to-wit: [16]
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(Title of Court and Cause—No. 797.)

ANSWER.
Defendant lierein, C. J. Moody, on his own be-

half, and as Engineer and Project Manager of

Flathead Irrigation Project, for answer to plain-

tiff's bill of complaint herein, says:

I.

Defendant admits each and every averment set

forth and alleged in paragraph number I of plain-

tiff's bill of complaint, but alleges that the said

Flathead Irrigation Project is incorrectly desig-

nated in the title of this action and in certain

paragraphs of the complaint herein as Flathead

Eeclamation Project, and alleges that the said

project is subject, not to the Reclamation laws, but

to the Indian Irrigation Project laws of the United

States.

Defendant further alleges that by a treaty be-

tween the United States and the Confederated tribes

of Flathead, Kootenai and Upper Pend d'Oreilles

Indians made July 16, 1855 (12 Stat. 975) ratified

March 8, 1859 and proclaimed April 15, 1859, the

Confederated tribes ceded, released and conveyed

to the United States all their right, title and in-

terest in and to a large portion of the country then

occupied or claimed by them being in what is now
the Northwestern part of the State of Montana;

and the United States set aside and there reserved

for the exclusive use, benefit and occupancy of the

said Confederated tribes and as a general Indian
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reservation, upon which might be placed other

friendly tribes and bands of Indians, a part of the

lands so ceded and relinquished, which part so set

aside and reserved as an Indian reservation is

designated and known as the Flathead Indian Res-

ervation. The purpose and effect of this [17]

treaty was, in keeping with the general Indian

policy of the United States, to enable these Indians

to abandon their habits as a nomadic and uncivilized

people and to become a self-supporting agricultural

and civilized people with permanent homes on lands

thereafterwards to be allotted to them in severalty.

The lands of said reservation are arid and without

artificial irrigation are valueless for farndng and

the growing of agricultural crops thereon; and

said reservation was and is too small in area to

enable these Indians to support themselves as a

nomadic and uncivilized people as they had there-

tofore lived and supported themselves upon the

much larger area occupied and claimed by them.

Upon the making of said treaty the said Confed-

erated bands of Indians removed to and settled

ui3on and have thereafter remained upon and occu-

pied said Indian reservation and began and have

continued to support themselves by farming and

the growing of agricultural crops upon the lands

r>i said reservation by means of artificial irrigation

with the waters flowing upon said reservation. By

the establishment of this reservation the United

States, as sole owner of tlie lands and waters

thereon, reserved for irrigation and other beneficial
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uses upon tlie lands of said reservation and exempted

from appropriation under territorial or state laws

or otherwise, all of the waters upon said reserva-

tion including all of the waters of the Jocko River,

which has its source and flows wholly within the

boundaries of said reservation.

II.

Defendant admits that the said lands described

in paragraph numliered II of plaintiff's bill of

complaint are situate within the Flathead Indian

Reservation, in Lake County, State of Montana;

l)ut as to whether plaintiff is the owner thereof this

defendant is without knowledge.

III.

Defendant admits that said land is arid agricul-

tural land, and that irrigation thereof is necessary

to produce crops thereon. And defendant is with-

out knowledge whether all of said land can be

irrigated; or whether one and one-half inches of

water per acre, or 13i/i> cubic feet of water per

second is required for the reasonable [18] irriga-

tion of said land, and for domestic use thereon.

That as to the value of said land, with or without

water for irrigation thereof and for domestic use,

defendant is without knowledge.

IV.

Defendant admits that Ursula McLeod, Caroline

McLeod, Louise Moiese and Victoria Ledderoute

also known as Ladderoute Couture, Flathead In-
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dians of the Flathead tribe or nation of Indians,

were allottees of the respective lands mentioned in

the first sentence of paragraph IV of plaintiff's

complaint ; that the said lands so allotted to Ursula

McLeod were by the United States conveyed in

trust for the benefit of said allottee by trust patents

dated October 8, 1908 and October 8, 1908 respec-

tively, and were thereafter, on April 22, 1913 and

July 28, 1915 respectively, conveyed to said allottee

by patents in fee ; that the said lands so allotted to

Caroline McLeod were by the United States con-

veyed in trust for the benefit of said allottee by

trust patent dated October 8, 1908, and were there-

after, on August 30, 1918 conveyed to said allottee,

by patent in fee ; that the said lands so allotted to

Louise Moiese were by the United States conveyed

in trust for the benefit of said allottee by trust

patent dated October 8, 1908, and were thereafter,

on January 31, 1927 conveyed to Jerome Bighawk

by patent in fee; that the said lands so allotted to

Victoria Ledderoute also known as Ladderoute Cou-

ture were by the United States conveyed in trust

for the benefit of said allottee by trust patent dated

October 8, 1908, and were thereafter, on November

5, 1917 conveyed to said allottee by patent in fee.

But defendant denies that as such Indian allottees,

or in any other capacity, said Indians were ever

entitled to water as might be required to irrigate

said lands out of or through the Flathead Irriga-

tion Project, without cost to them for construction

of the irrigation system of said Project, either
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under the provisions of Section 9 of an Act duly

passed by Congress of the United States and ap-

proved March 29, 1908, (35 Stat. L. 448) or under

the provisions of any other statute, treaty, law or

regulation.

Defendant is without knowledge whether plaintiff

purchased said lands from said allottees, or whether

plaintiff is now the owner of all the interest of said

Indians in and to said lands. Defendant denies that

said Indians had any such water-right as alleged

in paragraph IV of plaintiff's complaint; and de-

nies that plaintiff [19] acquired, or is now the owner

of any such water rights. And defendant further

denies that plaintiff as such owner or successor in

interest, or otherwise, is entitled to water to irri-

gate said lands without payment of costs of con-

struction of said irrigation system.

Defendant admits that an irrigation ditch was

constructed by the United States Government in

or about the year A. D. 1884, as part of the govern-

ment's irrigation system on said Indian Reserva-

tion, for the purpose of conducting the waters of

said Jocko River to Indian reservation lands ad-

jacent thereto; but by reason of the uncertainty

of plaintiff's description, defendant is without

knowledge whether the same is the ditch referred to

in paragraph IV of plaintiff's complaint. Defend-

ant denies that any person or persons at any time

appropriated 540 inches of water, or any other

quantity of water of said river for irrigation or

other beneficial use upon said lands in said reserva-
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tion. And defendant avers that all water used by

any persons at any time for irrigation or other

beneficial use upon said lands was furnished to them

by the Government of the United States through

its said irrigation system. Defendant further de-

nies that said Indians ever diverted or used the

waters of said river otherwise than as said waters

were allocated and distributed to them for irriga-

tion of said lands by the United States, through

said government irrigation system. And defendant

further denies that any person or persons ever

irrigated said lands to the extent of the whole

thereof, to-wit, three hundred and sixty acres, as

alleged in paragraph IV of plaintiff's complaint, or

to any extent in excess of 280 acres. And defend-

ant is without knowledge whether any person, who

at any time used the waters of said stream for

irrigation or other beneficial use upon said lands,

was a predecessor in interest of plaintiff or whether

plaintiff has succeeded to the alleged rights of such

person.

Defendant denies that said Indians did or could

appropriate or become the owners, or become vested

with the prior right to the use of five hundred

and forty inches or any quantity whatsoever of

the waters of said Jocko River on said reservation.

And defendant denies that there ever was conveyed

to plaintiff, by his predecessors in interest, any vested

prior right to the use of any waters of said [20]

Jocko River, or that vested prior right, or any
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vested right wliatsoever, to any waters of said river,

ever became appurtenant to the said lands claimed

hy plaintiff in said reservation. Defendant further

avers that all waters of said Jocko River ever used

by plaintiff, or by his predecessors in interest, or

by any person or persons whomsoever for irrigation

!or other beneficial use upon said lands, were waters

allocated and distributed by the Government of the

United States, through its said irrigation system,

in the administration of the waters of said river

owned by the United States, for the equal use and

benefit of all lands within said reservation, and

defendant further alleges that no allottee or in-

dividual owner of said lands within said reserva-

tion, could or can acquire any individual or vested

rights to the use of any of said waters, or the

waters of any stream on said reservation. And de-

fendant denies that defendant, in his individual

capacity or otherwise, ever interfered with any

water rights of plaintiff.

Defendant further denies that plaintiff, by ap-

propriation or otherwise, ever became or is now
entitled to the use of said water, or any water, with-

out the payment of costs of operation or mainten-

ance incurred by the Flathead Irrigation Service or

Project. And defendant denies that plaintiff is en-

titled to the use of said waters without interference

by the Government of the United States in the ad-

ministration and distribution of said water.
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V.

Defendant denies that while plaintiff was owner

of said lands or water right, or at any other time,

or in any other circumstances, or while plaintiff was

in the use, possession or enjoyment thereof, or at

any other time, or under any other circumstances,

defendant wrongfully, illegally or unlawfully

claimed or claims any water right of plaintiff to

five hundred and forty inches or any other quantity

of water, under the laws, treaties and statutes of

the United States, or otherwise, in relation to said

Flathead Irrigation Project, or otherwise, but, on

the contrary, alleges that plaintiff has no water

right upon said reservation other than as herein

mentioned. [21]

Defendant admits that as manager of said irriga-

tion project he has claimed and still claims that

plaintiff never had, nor has any absolute right to,

nor was, nor is, entitled to any certain quantity of

the waters of said Jocko River other than such

amount of the waters thereof apportioned, allocated

and distributed to him for the irrigation of the por-

tion of said lands actually under cultivation at the

time said waters were necessary and used in the

irrigation of crops thereon, but denies that in his

individual capacity he has made such claims or alle-

gations. And defendant denies that defendant ever

unlawfully diverted any waters from said Jocko

River to which plaintiff was or is entitled, or un-

lawfully deprived plaintiff of the use and benefit

thereof, or of any waters of said river. And de-
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fenclant denies that either individual!}^, or otherwise,

except as such project manager, he has ever had,

claimed or asserted any right in or to the waters of

said river or any part thereof; and avers that each

and ever}' right in and to the waters of said river

ever asserted or claimed by defendant was on behalf

of the United States and in his capacity as Project

Manager of said Flathead Irrigation Project, un-

der the direction and authority, in that behalf, of

the Secretary of the Interior of the United States

Government. Defendant denies that the rights as-

serted by him in the administration of the waters of

said Jocko River are inferior or subsequent in time

or in any wise to any right or alleged rights of

plaintif:, or any other person.

VI.

Defendant denies that he at any time unlawfully,

illegally or wrongfully, or otherwise, diverted any

water belonging to plaintiff from said Jocko River,

or prevented any such water from entering plaint-

iff 's ditches ; or that defendant unlawfully, illegally

or wrongfully, or otherwise, took or diverted or,

carried in the irrigation ditches of said Flathead

Irrigation Project, any water belonging to plaintiff

against the will, wish and consent of plaintiff', or

otherwise. And defendant denies that defendant

unlawfully, illegally or wrongfully deprived plaint-

iff of any water of said river, or unlawfully as-

serted the right of defendant so to do. [22].

Defendant further denies that he unlawfully, il-
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legall}^ or wrongfully caused to be levied or assessed

against plaintiff charges for operation or mainten-

ance of said Flathead Irrigation Project the sum of

$491.90, or any other sum, for the year 1928, or for

any other year; and defendant further denies that

he unlawfully, illegally or wrongfully caused to be

levied or assessed against plaintiff construction

charges in the sum of $138.85, or any other sum for

the year 1928, or for any other year. Defendant

further denies that he will unlawfully, illegally or

wrongfully in the following years make charges or

claims against plaintiff for construction, operation

or maintenance of said irrigation project.

Defendant, however, admits and avers that as a

duly authorized employee and as said manager in

behalf of the United States Government, under the

direction and authority of the Secretary of the In-

terior, pursuant to the laws and statutes of the

United States, he assessed against said lands

claimed by plaintiff the said charges for construc-

tion, operation and maintenance of said irrigation

system for the year 1928; and similar charges for

preceding years, and further alleges that said

charges, and each thereof, were and are lawful and

proper.

Defendant denies that plaintiff has his own inde-

pendent irrigation system acquired prior to June 21,

1906, or at any other time or at all ; or that any such

independent irrigation system was ever reserved by

or to the predecessors in interest of plaintiff, or

acquired by plaintiff from said predecessors or in
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any other manner; or that any such alleged inde-

pendent irrigation system exempts, or could or can

exempt said lands from said charges for construc-

tion, operation or maintenance of said Flathead

Irrigation Project.

VII.

Defendant denies that by any act or claims of

defendant in his individual capacity, or as said Proj-

ect Manager, or otherwise, or at all, any water right

of plaintiff is clouded, or that plaintiff is unable to

have the free use or enjoyment of any water owned

by plaintiff, but alleges, on the contrary, that plain-

tiff has no independent water right in the waters of

said Jocko River. And defendant [23] further de-

nies that plaintiff has suffered or will suffer any

great or irreparal^le injury or damage, or any dam-

age at all, unless defendant is enjoined and restrained

by order or decree of this Honorable Court from

interfering with plaintiff's rights, or alleged rights,

set up in his bill of complaint.

Defendant further avers that each and all acts

performed by him, in the administration and opera-

tion of said Flathead Irrigation Project, have been

lawfully performed by him as employee and manager

for the United States Government, pursuant to tlie

laws thereof, under the authority, direction, rules

and regulations of the Secretary of the Interior of

the United States.

VIII.

Defendant is without knowledge of the value of

the water mentioned in plaintiff's complaint.
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IX.

Defendant denies that this action, or suit in equity,

is necessary to prevent a multiplicity of suits.

X.

Defendant denies that plaintiff has no plain,

speedy or adequate remedy at law.

XL
Defendant further avers that by this action plain-

tiff seeks not only to adjudicate the legality of the

charges sought to be collected by defendant C. J.

Moody as Project Manager of said Flathead Irriga-

tion Project, but seeks also to assert alleged rights

by appropriation in the waters of said Flathead In-

dian Reservation adverse to those of the United

States, and to adjudicate the property rights of the

United States in and to said waters, and to question

the authority and to control and interfere with the

acts of the United States Government in adminis-

tering the waters belonging to the United States,

originating and flowing upon said Indian Reserva-

tion; that as to all matters but the adjudication of

the said charges to be collected by the defendant as

such Project Manager, the United States is a neces-

sary party, but has not been and cannot be made a

party to this action; that this C!ourt consequently

is without the necessary party defendant and with-

out jurisdiction to adjudicate [24] plaintiff's al-

leged rights by appropriation as against the rights

of the United States in the said waters; that the

sole question properly before this Court in the
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above entitled action is the legality of the said

charges demanded of plaintiff as a user of the water

delivered through the works of said Flathead Irri-

gation Project by defendant C. J. Moody as Project

Manager thereof.

XII.

Defendant denies each and every averment con-

tained in plaintiff's complaint which is not here-

inbefore specifically admitted or denied.

For further answer and first affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

Ihead, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March 8,

1859 and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in and

to a large portion of the country then occupied

or claimed by them being in what is now the North-

,

western part of the State of Montana; and the

United States set aside and there reserved for the

exclusive use, l)enefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and l}ands of Indians, a i)art of the lands so

ceded and relinquished, which part so set aside and

reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keeping
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with the general Indian policy of the United States,

to enable these Indians to abandon their habits as

a nomadic and uncivilized people and to become a

self-supporting agricultural and civilized people

with permanent homes on lands thereafterwards to

be allotted to them in severalty. The lands of said

reservation are arid and without artificial irrigation

are valueless for farming and the growing of agri-

cultural crops thereon; and said reservation was

and is too small [25] in area to enable these Indians

to support themselves as a nomadic and uncivilized

people as they had theretofore lived and supported

ithemselves upon the much larger area occupied and

iclaimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed

to and settled upon and have thereafter remained

upon and occupied said Indian reservation and

began and have contimied to support themselves

by farming and the growdng of agricultural crops

upon the lands of said reservation by means of arti-

ficial irrigation with the waters flowing upon said

reservation. By the establishment of this reserva-

tion the United States, as sole owner of the lands

and waters thereon, reserved for irrigation and

other beneficial uses upon the lands of said reser-

vation and exempted from appropriation under ter-

ritorial or state laws or otherwise, all of the waters

upon said reservation including all of the waters of

the Jocko River, which has its source and flows

wholly within the ))oundaries of said reservation.
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IX.

That the only right plaiiitift, or his predecessors

in interest, ever had to use said waters or any part

thereof, was and is the right to use for irrigation

and other l^eneficial purposes, the amount of said

waters apportioned and distributed to them, or to

him, imder the laws of the United States and the

rules and regulations of the Secretary of the In-

terior of the United States Government, subject

to lawful charges for operation, maintenance and

construction of said project thereunder; and that

neither the said water, nor any part thereof, on

said Indian Reservation, was or could be appro-

priated, or title thereto acquired by plaintiff, or

by his alleged predecessors, or by any person, by

such alleged appropriation.

And for a further and second affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March 8,

1859 and proclaimed April 15, 1859, the Confed-

erated tribes ceded, [26] released and conveyed to

the United States all their right, title and interest

in and to a large portion of the country then occu-

pied or claimed l)y them ])eing in what is now the

Northwestern ])art of the State of Montana ; and

the United States set aside and there reserved for
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ithe exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian Res-

ervation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands

so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keeping

with the general Indian policy of the United States,

to enable these Indians to abandon their habits as

a nomadic and uncivilized people and to become a

self-supporting agricultural and civilized people

Kvith permanent homes on lands thereafterwards to

be allotted to them in severalty. The lands of said

reservation are arid and without artificial irriga-

tion are valueless for farming and the growing of

agricultural crops thereon; and said reservation

was and is too small in area to enable these Indians

to support themselves as a nomadic and uncivilized

people as they had theretofore lived and supported

themselves upon the much larger area occupied and
claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed to

and settled upon and have thereafter remained upon
and occupied said Indian reservation and began and
have continued to support themselves by farming

and the growing of agricultural crops upon the lands

of said reservation by means of artificial irrigation

with the waters flowing upon said reservation. By
the establishment of this reservation the United

States, as sole owner of the lands and waters thereon.
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reserved for irrigation and other benefieial uses

upon the lands of said reservation and exempted

from appropriation under territorial and state laws

or otherwise, all of the waters upon said reserva-

tion including all of the waters of the Jocko River,

which has its source and flows wholly within the

boundaries of said reservation. [27]

II.

That the only right plaintiff, or his predecessors

in interest, ever had to use said waters or any part

thereof, was and is the right to use for irrigation

and other l^eneficial purposes, the amount of said

waters apportioned and distributed to them, or to

him, under the laws of the United States and the

rules and regulations of the Secretary of the In-

terior of the United States Government, subject to

lawful charges for operation, maintenance and con-

struction of said project thereunder; and that

neither the said water, nor any part thereof, on

said Indian Reservation, was or could l)e appro-

priated, or title thereto acquired by plaintitf, or

by his alleged predecessors, or by any person, by

such alleged appropriation.

III.

Defendant further avers that by this action plain-

titf seeks not only to adjudicate the legality of the

charges sought to 1)e collected by defendant as

Project Manager of said Flathead Irrigation Proj-

ect, but seeks also to assert alleged rights by appro-

priation in the waters of said Flathead Indian
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Reservation adverse to those of the United States,

and to adjudicate the property rights of the United

States in and to said waters, originating and flow-

ing upon said Indian Reservation, and that to that

extent plaintiff seeks by this action to quiet title in

and to said waters and water rights as against the

United States; that as to such issue the United

States is a necessary party, but has not been and

cannot be made a party to this action; that this

Court consequently is without the necessary party

defendant and without jurisdiction to quiet plain-

tiff's alleged title to water rights by appropriation

as against the reserved rights of the United States

in the said waters; that the sole question properly

before this Court In the above entitled action is the

legality of the said charges demanded of plaintiff

as a user of the water delivered through the works

of said Flathead Irrigation Project, by defendant

as Project Manager thereof.

And for a further and third affirmative defense

to the bill of complaint herein, defendant says

:

I.

That the said Jocko River mentioned in plain-

tiff's complaint [28] is entirely within the con-

fines of the Flathead Indian Reservation and that

all right, title and interest in the waters of said

stream and the possession, control, use and admin-

istration thereof, have during all the times men-

tioned in said complaint been and now are reserved

to and vested in the United States, under the ex-
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elusive jurisdiction and control of the Congress of

the United States, for the equal use and l^enefit

of all lands within said reservation under the laws,

treaties and statutes of the United States, and not

subject to the laws of the state of Montana relative

to the appropriation of waters; that the only right

plaintiff, or his predecessors in interest, ever had

to use said waters or any part thereof, was and is

the right to use, for irrigation and other l)eneficial

purposes, the amount of said waters apportioned

and distributed to them, or to him, under the laws

of the United States and the riiles and regulations

of the Secretary of the Interior of the United States

Government, subject to lawful charges for opera-

tion, maintenance and construction of said project

thereunder; and that neither the said water, nor

any part thereof, on said Indian Reservation, was

or could be appropriated, or title thereto acquired

by plaintiff, or by his alleged predecessors, or by

any person, by such alleged appropriation.

II.

Defendant further avers that all acts performed

by defendant C. J. Moody as Project Manager of

the Flathead Irrigation Project, and complained of

in plaintiff's complaint, with regard to the lands

and waters mentioned therein, were and are, and

will continue to be proper and lawful acts in pur-

suance of the orders, rules and regulations of the

Secretary of the Interior of tlie United States,

made and pronuilgated by said Secretary, under and
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by virtue of the authority vested in him hy the laws

and statutes of the United States to carry the same

into effect.

III.

Defendant further avers that a decree hy this

Honorable Court declaring plaintiff the owner of

certain water-rights in the waters of said Jocko

River by appropriation as against the said rights

of the United States, as demanded by plaintiff, will

decrease [29] the supply of waters available for

distribution by the United States for the equal use

and benefit of the land of said reservation irrigable

therefrom as contemplated by law.

IV.

Defendant further avers that such decree would

constitute an interference with the administration

of the waters of said Jocko Eiver on said reserva-

tion, as administered through the irrigation system

constructed and owned by the Government of the

United States, and would tend to hamper and pre-

vent the United States from administering and

distributing necessary waters to a large number of

Indians and others on said reservation entitled

thereto for irrigation purposes under the treaties

and laws of the United States; and would tend to

hamper or disrupt the administration of said water

on said reservation by the United States Govern-

ment.

And for a further and fourth affirmative de-

fense to the bill of complaint herein, defendant says

:
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I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made Jnly 16, 1855 (12 Stat. 975) ratified March 8,

1859 and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the conntry then occnpied

or claimed by them being in what is now the North-

western part of the State of Montana ; and the

United States set aside and there reserved for the

exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands so

ceded and relinquished, which part so set aside and

reserved as an Indian reservation is designated and

known as the Flathead Indian Reservation. The

purpose and effect of this treaty was, in keeping

with the general Indian policy of the United States,

to ena1)le these Indians to abandon their habits as

a nomadic and uncivilized people and to become a

self-supporting agricultural and civilized people

with permanent homes on lands [30] afterwards to

be allotted to them in severalty. The lands of said

reservation are arid and without artificial irrigation

are valueless for farming and the growing of agri-

icultural crops thereon; and said reservation was

and is too small in area to enable these Indians to

•support themselves as a nomadic and uncivilized
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peoi^le as tliey had. theretofore lived and supported

themselves upon the much larger area occupied and

claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed to

and settled upon and have thereafter remained upon

and occupied said Indian reservation and began

and have continued to support themselves by farm-

ing and the growing of agricultural crops upon the

lands of said reservation by means of artiticial irri-

gation with the waters flowing upon said reserva-

tion. By the establishment of this reservation the

United States, as sole owner of the lands and waters

thereon, reserved for irrigation and other beneficial

uses upon the lands of said reservation and exempted

from appropriation under territorial or state laws

or otherwise, all of the waters upon said reserva-

tion including all of the waters of the Jocko River,

which has its source and flows wholly within the

l3oundaries of said reservation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and exercised the actual,

visible, open, notorious and exclusive ownership,

possession and control of all the waters of said

Jocko River, under claim of title in the United

States as aforesaid and hostile to the claims of all

other persons whomsoever; that for a period of

more than ten years immediately preceding the filing
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of this action the United States has by means of

reservoirs, dams, ditches, flumes headgates and other

works under the Flathead Irrigation Project taken

actual physical possession and control of all of said

waters and has at all times during said period exer-

cised entire dominion over and ownership of the

said waters and water-rights, and has delivered such

waters to actual users thereof only under the stat-

utes and laws of the United States and the rules

and regulations of the Secretary [31] of the In-

terior relative to said Flathead Irrigation Project,

and not otherwise; that at all times during said

period of more than ten years immediately pre-

ceding the filing of this action, the plaintiff and his

predecessors have been permitted by the United

States to use only such waters as have been deliv-

ered to them by it under said project ; that during

the whole of said period the plaintiff and his prede-

cessors have used said waters only with the per-

mission and consent of the United States and sub-

ject to its asserted title thereto, and not under claim

of title in themselves or adverse to the title of said

United States.

XII.

That by reason of the premises the United States

has title by adverse possession in and to all the

waters mentioned in plaintiff's complaint, and in

and to all the waters of Jocko River as against

any possible claim of title in plaintiff.

And for a further and fifth affirmative defense to

the bill of complaint herein, defendant says:
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I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai, and Upper Pend d'Oreilles Indians

made Jnly 16, 1855 (12 Stat. 975) ratified March 8,

1859 and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the country then occupied

or claimed hy them being in what is now the North-

western part of the State of Montana ; and the

United States set aside and there reserved for the

exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands

so ceded and relinquished, Avhich part so set aside

and reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keep-

ing with the general Indian policy of the United

States, to enable these Indians to abandon their

habits as a nomadic and uncivilized people and to

become a self-supporting agricultural [32] and civ-

ilized people with permanent homes on lands there-

afterwards to })e allotted to them in severalty. The

lands of said reservation are arid and without arti-

ficial irrigation are valueless for farming and the

growing of agricultural crops thereon ; and said

reservation was and is too small in area to enable

these Indians to support themselves as a nomadic
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and uncivilized people as they had theretofore lived

and supported themselves upon the much larger

area occupied and claimed by them. Upon the mak-

ing of said treaty the said Confederated bands of

Indians removed to and settled upon and have there-

after remained upon and occupied said Indian res-

ervation and began and have continued to support

themselves by farming and the growing of agricul-

tural crops upon the lands of said reservation by

means of artificial irrigation with the waters flowing

upon said reservation. By the establishment of this

reservation the United States as sole owner of the

lands and waters thereon, reserved for irrigation

and other beneficial uses upon the lands of said

reservation and exempted from appropriation under

territorial or state laws or otherwise, all of the

waters upon said reservation including all of the

waters of the Jocko River, which has its source and

flows wholly within the boundaries of said reser-

vation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and exercised the actual,

visible, open, notorious and exclusive ownership,

possession, and control of all the waters of said

Jocko River, under claim of title in the United

States as aforesaid and hostile to the claims of all

other persons whomsoever; that for a period of

more than ten years immediately preceding the
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filing of tliis action the United States has by means

of reservoirs, dams, ditches, flumes, headgates and

other works under the Flathead Irrigation Project

taken actual physical possession and control of all

of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regulations of the Secretary of

the [33] Interior relative to said Flathead Irriga-

tion Project, and not otherwise; that at all times

(during said period of more than ten years imme-

idiately preceding the filing of this action, the plain-

tiff and his predecessors have been permitted by the

United States to use only such waters as have been

delivered to them by it under said project; that

during the whole of said period the j^laintiff and

his predecessors have used said waters only with

the permission and consent of the United States

and subject to its asserted title thereto, and not

under claim of title in themselves or adverse to the

title of said United States.

III.

That by reason of the premises the plaintiff is

barred by the provisions of Sections 9015, 9016,

9018 and 9041 of the Revised Codes of the State

of Montana 1921, from asserting any right, title

or interest in or to said waters or water-rights ad-

verse to the United States or to this defendant.
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And for a further and sixth affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tri])es of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March 8,

1859 and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their rights, title and interest in

and to a large portion of the coimtry then occupied

or claimed by them being in what is now the North-

western part of the State of Montana; and the

United States set aside and there reserved for the

exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which nnght be placed other friendly

tribes and bands of Indians, a part of the lands

so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keeping

with the general Indian policy of the United [34]

States, to enable these Indians to abandon their

habits as a nomadic and uncivilized people and to

become a self-supporting agricultural and civilized

people with permanent homes on lands thereafter-

wards to be allotted to them in severalty. The lands

of said reservation are arid and without artificial

irrigation are valueless for farming and the growing
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of agricultural crops thereon; and said reservation

was and is too small in area to enable these Indians

to support themselves as a nomadic and uncivilized

people as they had theretofore lived and supported

themselves upon the much larger area occupied

and claimed by them. Upon the making of said

jtreaty the said Confederated bands of Indians re-

moved to and settled upon and have thereafter re-

mained upon and occupied said Indian reservation

and began and have continued to support them-

selves by farming and the growing of agricultural

crops upon the lands of said reservation by means

of artificial irrigation with the waters flowing upon

said reservation. By the establishment of this res-

ervation the United States as sole owner of the

lands and waters thereon, reserved for irrigation

and other beneficial uses upon the lands of said

reservation and exempted from appropriation under

territorial or state laws or otherwise, all of the

waters upon said reservation including all of the

\waters of the Jocko River, which has its source

and flows wholly within the boundaries of said res-

ervation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and exercised the actual,

visible, open, notorious and exclusive ownership,

possession and control of all the waters of said

Jocko River, under claim of title in the United



(7. J. Moody, et al. 43

States as aforesaid and hostile to the claims of all

other persons whomsoever; that for a period of

more than ten years immediately preceding the

filing of this action the United States has hy means

of reservoirs, dams, ditches, flumes, headgates and

other works under the Flathead Irrigation Project

taken actual physical possession and control of all

of said waters and has at all times during said

period exercised entire dominion [35] over and

ownership of the said waters and water-rights, and

has delivered such waters to actual users thereof

only under the statutes and laws of the United

States and the rules and regulations of the Secre-

tary of the Interior relative to said Flathead Irri-

gation Project, and not otherwise; that at all times

during said period of more than ten years imme-

diately preceding the filing of this action, the plain-

tiff and his predecessors have been permitted by

the United States to use only such waters as have

been delivered to them by it under said project;

that during the whole of said period the plaintiff

and his predecessors have used said waters only

with the permission and consent of the United States

and subject to its asserted title thereto, and not

under claim of title in themselves or adverse to

the title of the United States.

III.

That by reason of the premises the plaintiff has

been guilty of laches and should not now l^e heard

in equity to set up or assert any right, title or in-



44 Harry C. Smith, et ah, vs.

terest in or to said waters or water-rights adverse

to the United States or to this defendant.

WHEREFORE defendant having fully answered
plaintiff's complaint, prays that plaintiff's action

herein be dismissed; and that defendant have and
recover costs of this action.

WELLINGTON D. RANKIN,
United States Attorney for the District

of Montana.

HOWARD A. JOHNSON,
ARTHUR P. ACHER,

Assistant United States Attorneys for

the District of Montana.

BENJ. P. HARWOOD,
Attornej^s for defendants C. J. Moody

and C. J. Moody as Project Manager
of Flathead Irrigation Project. [36]

United States of America,

State and District of Montana,

County of Missoula.—ss.

C. J. MOODY, l)eing first duly sworn, deposes

and says:

That he is the person named as defendant in the

-above entitled action in his individual capacity and

as Project Manager of the Flathead Irrigation

Project, incorrectly designated therein as Flathead

Reclamation Project.

That he has read the above and foregoing answer

and knows the contents thereof and that the facts

and matters therein stated are true.

C. J. MOODY.
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Subscribed and sworn to before nie this 28th day

of February, 1930.

(Seal) BENJ. P. HARWOOl),
Notar}^ Pul^lic for the State of Montana,

residing at Billings, Montana.

My commission expires January 20, 1933.

[Endorsed]: Filed March 1, 1930. [37]

That on April 12, 1930, Reply was duly filed herein

in case No. 797 as follows, to-wit : [38]

(Title of Court and Cause—No. 797.)

REPLY.
I.

Now comes the plaintiff in the above entitled

action, and in reply to the answer of defendant,

denies each and every allegation of said answer,

save and except as the same is alleged in plaintiff's

complaint.

II.

Plaintiff denies each and every allegation of the

further answer and first affirmative defense of de-

fendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

III.

Plaintiff denies each and every allegation of the

further answer and second affirmative defense of

defendant, except as any material matter or thing
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therein alleged may have been stated in plaintiff's

complaint.

IV.

Plaintiff denies each and every allegation of the

further answer and third affirmative defense of de-

fendant, except [39] as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

V.

Plaintiff denies each and every allegation of the

further answer and fourth affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

YI.

Plaintiff denies each and every allegation of the

further answer and fifth affirmative defense of de-

fendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

YII.

Plaintiff denies each and every allegation of the

further answer and sixth affirmative defense of de-

fendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

WHEREFORE, Plaintiff prays for judgment, as

set forth in his complaint, filed herein.

ELMER E. HERSHEY,
Attorney for Plaintiff. [40]
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United States of America,

State and District of Montana,

County of Missoula.—ss.

Harry C. Smith, being first duly sworn accord-

ing to law, deposes and says:

That he is the plaintiff in the foregoing action

;

that he has read the above and foregoing reply

and the facts therein stated are true of his own

knowledge, except as to matters therein alleged

upon information and belief and as to such matters

he lielieves them to be true.

HARRY C. SMITH.

Subscribed and sworn to Itefore me this 10th

day of April, 1930.

(Seal) ELMER E. HERSHEY,
Notary Pu])lic for the State of Montana,

Residing at Missoula, Montana.

My commission expires January 14, 1931.

[Endorsed] : Filed April 12, 1930. [41]

That on June 12, 1931, Findings of Fact and

Conclusions of Law was duly filed herein in case

No. 797 as follows, to-wit : [42]
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(Title of Court and Cause—No. 797.)

FACTS AND FINDINGS AND CONCLUSIONS
OF LAW.

Finding Of Fact.

I.

That on October 8, 1908, a trust patent "free of

all charges or encumbrances whatsoever," was issued

to Ursula McLeod for Lot One and Two of Section

six in Township Sixteen North and the Southwest

Quarter of the Southeast Quarter of Section thirty-

two in Township seventeen North all in Range nine-

teen West Montana Meridian, and on October 8,

1908, a trust patent "free of all charges or encum-

brances whatsoever," was issued to Caroline McLeod
for the Southwest Quarter of the Northeast Quarter

and the South East Quarter of the Northwest

Quarter of Section six Township sixteen North

Range nineteen West Montana Meridian and on

October 8, 1908, a trust patent "free of all charges

or encumbrances whatsoever," was issued to Louise

Moiese for the Southeast Quarter of the Northeast

Quarter and the Northeast Quarter of the South-

east Quarter of Section Six Township sixteen north

Range nineteen West Montana Meridian and on

October 8, 1908, a trust patent "free of all charges

or encumbrances whatsoever," was issued to Vic-

toria Ladderoute for the East Half of the South-

west Quarter of Section Thirty-six Township sev-

enteen North Range Twenty West Montana Me-

ridian. On July 28, 1915 a fee patent was issued

to said Ursula McLeod for part of the lands allotted
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to her, [43] and on April 22, 1913 a fee patent

was issued to said Ursula McLeod for the balance

of the lands allotted to her and no lien was claimed.

On August 30, 1918 a fee patent was issued to said

Caroline McLeod for the lands allotted to her and

there was inserted in said patent without any au-

thority from Congress or any statute whatsoever

that said lands were subject to a lien for the cost

and charges due the United States on account of

the construction of the Irrigation System or acquisi-

tion of water, rights by which said lands have been

or are to be reclaimed as required in the Act of

Congress May 18, 1916. A fee patent was issued

to Victoria Ladderoute on November 5, 1917 and

like provisions inserted in her patent, on January

31, 1927 a fee patent was issued to Jerome Big

Hawk, heir of Louise Moiese for the lands allotted

to her and like provisions as to the liens was in-

serted in said patent.

II.

That on or about 1886 said Ursula McLeod, Caro-

line McLeod, Victoria Ladderoute, Louise Moiese,

with others constructed a ditch from the Jocko

iRiver to and upon the lands thereafter allotted to

them and patented, and with the sanction and aid

of the Secretary of the Interior said allottees and

ttheir vendees continued, without question of their

right and title to so use water so appropriated upon

their said lands, to the extent of 106 acres, until

interfered with by defendant as hereinafter found.
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III.

That plaintiff has purchased said land and water

appurtenant thereto subsequent to fee patents issued,

and is now the owner thereof.

IV.

That the issues involved in this case are of a

value in excess of $3,000.00.

V.

That said lands are arid in character and require

one inch per acre for the proper irrigation thereto

and that the ditch supplying said land is of sufficient

size to supply such need. [44]

VI.

That defendant C. J. Moody, is the Engineer

and Project Manager for the United States, under

the Department of the Interior, of the Flathead

Irrigation Project upon the Flathead Indian Res-

ervation in the State of Montana, and as such En-

gineer and Project Manager has charge of the con-

struction, operation, management and control of

the Flathead Indian Irrigation Project and as a

part of his duties collects cost of construction, oper-

ation, and maintenance, of ditches built and dis-

tributed under said Reclamation Project the water

of Jocko River a natural stream of flowing water

located in Lake County, Montana.

VII.

That the defendant has interfered with the use

of said ditch and water of plaintiff, claiming to act
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as the Project Manager of said Flathead Indian

Irrigation Project and has demanded payment of

plaintiff for construction charges of ditches built

by said Irrigation Project and for use of said water

upon their lands.

VIII.

That plaintiff and his predecessors have refused

to recognize defendant's claim and have refused

to pay for the use of said water upon their said

lands.

IX.

That the ditch built by said Indian allottees in

1886 was used some four miles by the Flathead

Irrigation Project when it was commenced and is

still used.

Conclusions Of Law.

I.

That the ditch originally Iniilt on or about 1886,

was appurtenant to the lands herein described and

the same was recognized and confirmed by an Act

approved June 21, 1906 (34 Stat. L. p. 354) and

as the private property of said Indian allottees was

by them conveyed, to plaintiff's predecessors and

plaintiff is now the owner thereof. [45]

II.

That the insertion in the patents of the alleged

lien was and is surplusage and absolutely void, no

statute authorizing it and a violation of the Con-

stitutional Rights of these Indians.
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III.

That defendants interference with said private

ditch and water right is mere trespass for which
he must personally account and for which his em-
ployment is no defense.

IV.

That as to defendant, plaintiff is entitled to non-

molestation to the full extent of his necessities which
in no event will exceed one inch per acre.

Opinion incorporated.

Dated this 12th day of June, 1931.

BOURQUIN,
Judge.

[Endorsed] : Filed June 12, 1931. [46]

That on June 12, 1931, Decree was duly filed

herein in case No. 797 as follows, to-wit : [17]

(Title of Court and Cause—No. 797.)

DECREE
This cause came on to be heard at this term and

was argued by counsel; and thereupon, upon con-

sideration thereto, it was ordered, adjudged, and
decreed as follows, viz:

That the plaintiff is entitled to full extent of

his necessities to sufficient water to irrigate his said

land which in no event will exceed one inch per
acre of the waters of Jocko River, a natural stream

of flowing water in Lake County, Montana, for
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use upon Lots one and two and for the south Half

of the Northeast Quarter and the Southeast Quar-

ter of the Northwest Quarter and the Northeast

Quarter of the Southeast Quarter of Section Six,

Tnwijshi]) sixteen North, Range nineteen West and

the East Half of the Southwest Quarter of Section

Thirty-six, Township Seventeen North, Range

Twenty West, Montana Meridian through the old

ditch of 1886 built by said allottees and now used

by said Irrigation Project, without interference or

molestation on the part of defendant and not subject

to any charge for construction or for operation or

for maintenance of said Flathead Irrigation Pro-

ject or Flathead Indian Reclamation Project and

that defendant, his servants, agents, and attorneys

be enjoined and restrained from interfering with

the rights of the plaintiff as aforesaid, and that

said defendant, his servants, agents and attorneys

be enjoined and restrained as such Project Man-

ager from assessing or causing any assessment

against plaintiff of an,y kind or nature for the

construction, operation, or maintenance of said

Irrigation Project, and that said defendant, his

servants, agents, and attorneys be enjoined and

restrained from asserting or claiming that plaintiff

has no water right from the Jocko River in said

ditch so tirst constructed in 1886 and from any

and every way of clouding plaintiff's right, title

and interest in or to [48] his said water right and

that plaintiff' have judgment against said defendant
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for the sum of 10.00 clerk's fees taxed as cost in

the action. Opinion and findings incorporated

herein.

Dated this 12th day of June, 1931.

BOURQUIN,
Judge.

[Endorsed] : Filed June 12, 1931. [49]

That on September 9, 1931, Petition for Allow-

ance of Appeal was duly filed herein in case No.

797 as follows, to-wit: [50]

(Title of Court and Cause—No. 797.)

PETITION FOR ALLOWANCE OF APPEAL^
The above named defendant feeling himself

aggrieved by the decree made and entered in this

cause on the 12th day of June, 1931, does hereby

appeal from said decree to the Circuit Court of

Appeals for the Ninth Circuit, for the reasons

specified in the assignment of errors which is filed

herewith, and said defendant prays that his appeal

he allowed and that citation issue as provided by

law, and that the transcript of record, proceedings

and papers upon which said decree was based, duly

authenticated, be sent to the United States Circuit

Court of Appeals for the Ninth Circuit sitting in

the City and County of San Francisco, State of

California.
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And your petitioner further prays that a proper

order touching the security to be required of him

to perfect his appeal be made.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN,
United States Attorney.

D. L. EGNEW,
SAM D. GOZA, JR.,

Assistant United States Attorneys.

BENJ. P. HARWOOD,
Irrigation District Attorney.

Attorneys for Defendant.

[Endorsed] : Filed Sept. 9, 1931. [51]

That on September 9, 1931, Order Allowing

Appeal was duly filed and entered herein in case

No. 797 as follows, to-wit: [52]

(Title of (\)urt and Cause—No. 797.)

ORDER ALLOWING APPEAL.
Upon reading and considering the petition for

appeal on hie herein, together with the assignment

of errors on file herein:

IT IS HEREBY ORDERED that the appeal of

C. fl. Moody and C. J. Moody as Project Manager

of the Flathead Irrigation Project, defendant and

appellant, to the United States Circuit Court of

Appeals for the Ninth Circuit, be and the same is

hereby allowed, upon the filing of a good and suffi-
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cient bond in the sum of Three Hundred Dollars

to be approved by the court.

Dated this 9th day of September, 1931.

CHARLES N. PRAY,
Judge.

[Endorsed] : Filed and Ent. Sept. 9, 1931. [53]

That on September 9, 1931, Prayer for Reversal

was duly filed herein in case No. 797 as follows,

to-wit: [54]

(Title of Court and Cause—No. 797.)

PRAYER FOR REVERSAL.
Comes now the defendant in the above entitled

action and prays that the decree entered herein in

the District Court of the United States in and for

the District of Montana on the 12th day of June,

193], be reversed by the United States Circuit

Court of Appeals for the Ninth Circuit, and that

such other and further orders as may be fit and

proper in the premises be made in the above entitled

cause by said Circuit Court of Appeals.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN,
United States Attorney.

D. L. EGNEW,
SAM D. GOZA, JR.,

Assistant United States Attorneys.

BENJ. P. HARWOOD,
Attorneys for Defendant.

Irrigation District Attorney.
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Personal service of foregoing Prayer for Reversal

admitted and receipt of a copy acknowledged this

lOtli day of September, 1931.

ELMER E. HERSHEY,
Attorney for Plaintiff.

[Endorsed] : Filed Sept. 9, 1931. [55]

That on September 9, 1931, Assignment of Errors

was duly filed herein in case No. 797 as follows,

to-wit : [56]

(Title of Court and Cause—No. 797.)

ASSIGNMENT OF ERRORS [57]

Comes now the defendant in the above entitled

cause and files the following assignment of errors

upon which he relies in the prosecution of his appeal

from the decree in said suit made and entered by

the above entitled Court on the 12th day of June,

1931, viz:

1. The Court erred in overruling the defend-

ant's motion to dismiss the bill of complaint.

2. The Court erred in finding and holding that

the trust patents issued to the original Indian allot-

tees, predecessors in interest of plaintiff herein, on

the 8th day of October, 1908, were '^free and clear

of all cliaviies and encuml)rances wliatsoever".

3. The Court erred in finding and holding that

upon tlie issuance of the trust patents to the Indian

allottees, plaintiff's predecessors in interest, ''the

right to water attached" to said allotments.
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4. The Court erred in finding and holding that

upon the issuance of the trust patents there was

vested in said allottees equitable title to any water

right whatsoever.

5. The Court erred in finding and holding that

on or about 1886, said Indian allottees, predecessors

in interest of plaintiff herein, individually or with

others, constructed a ditch from the Jocko River

to and upon the lands thereafter allotted to said

allottees and patented to them.

6. The Court erred in finding and holding that

said Indian allottees and their vendees were inter-

fered with by defendant in tlieir use of tlie waters

of the Jocko River through the 1886 ditch.

7. The Court erred in finding and holding that

said Indian allottees, plaintiff's predecessors,

acquired water rights in the Jocko River by appro-

priations through the 1886 ditch.

8. The Court erred in finding and holding that

water rights in the Jocko River became appurtenant

to the allotments of said Indian allottees, plaintiff's

predecessors in interest, as their private property

in severalty.

9. The Court erred in finding and holding that

the supervision and control exercised by the defend-

ant Moody over and upon [58] the waters of the

Flathead Irrigation Project as Manager thereof,

in behalf of the United States under the direction

of the Secretary of the Interior, constituted a per-

sonal trespass and "interference" by him in his

capacity as an individual, from which he may be
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enjoined and for which he may be made to respond

in damai»es.

10. The Court erred in finding in said cause that

there was inserted in the fee patents issued to Caro-

line McLeod, August 30, 1918, Victoria Ladderoute,

on November 5, 1917, and to Jerome Big Hawk on

January 81, 1927, 'Svithout any authority from Con-

gress or any statute whatsoever that said lands were

subject to a lien for the cost and charges due the

United States on account of the construction of the

Irrigation System or acquisition of water rights

by which said lands have been or are to be reclaimed

as requirerl in the act of Congress May 18, 1916".

11. The Court erred in holding that the ditch

originally built in 1886 became the private property

in severalty of said Indian allottees, plaintiff's pre-

decessors.

12. The Court erred in holding that the ditch

originally built on or about 1886 was appurtenant

to the lands described in the bill of complaint.

13. The Court erred in liolding that the act of

Congress approved June 21, 1906 (34 Stat. 354)

recognized and confirmed that the 1886 ditch was

appurtenant to the land described in the bill of com-

plaint.

14. The Court erred in finding and holding that

plaintiff is now the owner of said ditch and water

rights.

15. The Court erred in finding and holding by

its decree in said suit, that plaintiff therein is

entitled to the full extent of his necessity, to sufifi-
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cient of tlie waters of the Jocko River to irrigate

each acre of his said land, in no event to exceed

one inch per acre.

16. The Court erred in finding and holding by

its decree in said suit that plaintiff therein is

entitled, to the full extent of his necessity, to suffi-

cient of the waters of the Jocko River to irrigate

each acre of his said land, in no event to exceed

one inch per acre, [59] without interference or

molestation on the part of the defendant.

17. The Court erred in finding and holding by its

decree in said suit, that plaintiff therein is entitled,

to the full extent of his necessity, not exceeding one

hK'h ])er acre, to the use of the waters of the Jocko

River upon each acre of his land, without charge

for the construction of the ditches of the said

Flathead Irrigation Project.

18. The Court erred in finding and holding by

its decree in said suit, that plaintiff therein is en-

titled, to the full extent of his necessity, not exceed-

ing one inch per acre, to the use of the Jocko River

upon each acre of his said land, without charge for

operation or maintenance of said Flathead Irriga-

tion Project.

19. The Court erred in finding and holding by

its decree in said suit, in enjoining and restraining

''defendant, his servants, agents, and attorneys from

interfering with the rights of the plaintiff as afore-

said".

20. The Court erred in finding and holding by

its decree in said suit "that tlie defendant, liis serv-

ants, agents and attorneys be enjoined and re-
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strained as such Project Manager from assessing or

causing any assessment against plaintiff of any

kind or nature for the construction", of the ditches

of the Flathead Irrigation Project.

21. The Court erred in finding and holding by

its decree in said suit, "that the defendant, his serv-

ants, agents and attorneys be enjoined and re-

strained as such Project Manager from assessing

or causing any assessment against plaintiff of any

kind or nature * * * for the operation or

maintenance" of the said Irrigation Project.

22. The Court erred in finding and holding by

its decree in said suit, that said defendant, his serv-

ants, agents, and attorneys be enjoined and re-

strained from asserting or claiming that plaintiff

has no water rights from the Jocko River in said

ditch so first constructed in 1886 "and from any

and every way of clouding plaintiff's right, title

and interest in or to his said water rights".

23. The Court erred in finding and holding in

said suit, that the insertion in the patents of the

alleged lien was and is surplusage and absolutely

void, no statute authorizing it and a violation of the

Constitutional Rights of these Indians. [60]

WHEREFORE, defendant prays that the decree

lierein be reversed.

WELLINGTON D. RANKIN,
United States Attorney, District

of Montana.

B. L. EGNEW,
BENJ. P. HARWOOD,

Attorneys for Defendant.
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Service of the within assignment of errors and

receipt of copy is hereby acknowledged this

day of September, 1931.

Attorney for Plaintiff.

[Endorsed] : Filed Sept. 9, 1931. [61]

That on September 10, 1931, Citation, issued by

the Judge on September 9, 1931, was duly filed

herein in case No. 797, the original Citation being

hereto annexed and being as follows, to-wit: [62]

(Title of Court and Cause—No. 797.)

CITATION ON APPEAL.
THE PRESIDENT OF THE UNITED

STATES, to HARRY C. SMITH, Plaintiff in the

above entitled action, and Elmer Hershey, his

Attorney

:

You are hereby notified that in the above entitled

cause in equity in the United States District Court

in and for the District of Montana an appeal has

been allowed to the United States Circuit Court of

Appeals for the Ninth Circuit; and you are hereby

cited and admonished to be and appear in said

Circuit Court of Appeals on or before 30 days from'

the date of signing this citation, to show cause, if

any there be, why the decree appealed from should

not be corrected and speedy justice done the parties

in that behalf.
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WITNESS, the Honorable Charles N. Pray,

Judge of the District Court of the United States

for the District of Montana, this 9th day of Sep-

tember, 1931.

CHARLES N. PRAY,
Judge.

Service of a copy of the above citation with a

copy of the Petition for Appeal, Order allowing

appeal, and Assignment of Errors attached, is

hereby acknowledged this 10 day of Septeniljcr,

1931.

ELMER E. HERSHEY,
Attorney for Plaintiff. [63]

[Endorsed]: Filed Sept. 10, 1931. [61]
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No. 798.

HARRY W. WESTON,
Plaintiff,

vs.

C. J. MOODY, and C. J. MOODY as Project Man-
ager of Flathead Reclamation Project,

Defendant.

BE IT REMEMBERED that on October 8, 1929/

Bill of Complaint was duly filed herein in the

above cause as follows, to-wit: [65]

In the District Court of the United States,

For the District of Montana,

Missoula Division.

No. 798.

COMPLAINT IN EQUITY.
Plaintiff complains of Defendant, and for cause

of action alleges:

I.

That the defendant C. J. Moody is now, and for

more than ten years last past has been, the engineer

and project manager for the United States of

America under the Department of the Interior, of

the Flathead Irrigation Project upon the Flathead

Indian Reservation in Lake County, State of Mon-

tana.

That as such engineer and project manager the

said defendant has charge of, under the Secretary

of the Interior of the United States, the construe-



C. J. Moody, et al. 65

tion, operation, management and control of the

Flatliead Irrigation Project, and as a part of his

duties collects cost of construction, operation and

maintenance of ditches built, and distributes under

said Reclamation Project the waters of the Jocko

River, which is an unnavigable, natural stream of

flowing water located in Lake County, Montana.

IT.

That the plaintiff is the owner of the following

described lands, situated, lying and being in the

County of Lake, in the State of Montana, which

were formerly within the confines of [66] the said

Flathead Reservation, to-wit. Lots Two, Three,

Four, and the Southeast riuarter of the Northwest

quarter, and the East half of the Southwest quarter.

Section Thirty-one, Township Seventeen North,

Range Nineteen West, Montana Meridian, together

with all the appurtenances thereunto belonging or

in any wise appertaining.

III.

That said land is arid, agricultural land in char-

acter, and requires water for irrigation in order

to cause said lands to produce crops to the full

extent of the soil thereof. That with water for the

necessary irrigation of said lands the said lands

will produce crops of grain and other agricultural

and horticultural products, but without water for

irrigation the said lands are almost valueless. That
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all of said lands can be irrigated, and that 1 inch of

water per acre, or 6 cubic feet of water per second,

is required for the reasonable irrigation of said

lands and for domestic use thereon. That with the

water hereinbefore mentioned to irrigate said lands

and for domestic use thereon, said lands and water

right are worth more than $14,000.00, but without

said water right said lands do not exceed in value

$4,800.00.

IV.

That Catherine Finley, a Flathead Indian of the

Flathead tribe or nation of Indians made allotment

for Lot Two, and the Southeast quarter of the

Northwest quarter of Section Thirty-one of the

lands above described, and Basile Peche a Flat-

head Indian of the Flathead tribe or nation of

Indians made allotment for Lot Three, and the

Northeast quarter of the Southwest quarter of Sec-

tion Thirty-one of the lands above described, and

Mary Louise Pablo a Flathead Indian of the Flat-

head tribe or nation of Indians made allotment for

Lot Four, and the Southeast quarter of the South-

west quarter of Section Thirty-one of the lands

above described, and as such Indian allottees [67]

are entitled to water as may be required to irrigate

said lands out of the Flathead Irrigation Project

without cost to them for construction of any irriga-

tion system, under the provisions of Section 9 of

an Act duly passed by Congress of the United

States and approved May 29, 1908. (35 Stat. L.

p. 448.)
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That plaintiff purcliased all the interest of said

allottees and is now the owner of all the interest

said Indian allottees had in and to said lands and

water rit»hts, and as such owner and sueeessor in

interest is entitled to water as may be required to

irrigate said lands without the payment of any

cost or charges for construction of the irrigation

system.

That the irrigation system for the irrigation of

said lands was an irrigation ditch out of the Jocko

River, dug and constructed for said Indian allottees

and others on or about the year 1884, and on June

21, 1906, and for a long time prior thereto, said

Indian allottees had appropriated by means of

dams, ditches, flumes and headgates 240 inches of

water for the irrigation of their said lands, and on

June 21, 1906, and for a long time prior thereto,

said Indian allottees were in the occupancy, owner-

ship and possession of their said lands herein de-

scribed, and were diverting and using the waters

from the Jocko River upon their said lands herein

described, and used the same for the necessary irri-

gation of crops and otlier beneficial use thereon

and on the whole thereof, and the said predeceSvSors

in interest of plaintiff appropriated 240 inches of

water, or 6 cubic feet of water per second, of the

waters of the Jocko River through the said ditch

so dug about the year 1884, and became the owners

thereof and of the prior right to the use of 240

inches of said water which vested in the said pre-
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decessors in interest of plaintiff and which was
transferred to the plaintiff by and throngh said

predecessors in interest with the transfer of said

240 acres of land to which said 240 inches of water
of the Jocko River were appurtenant; that the

plaintiff by himself and his said predecessors in

interest [68] used said water each year from and
after the year about 1884 for the necessary irriga-

tion of agricultural crops and for domestic use

upon said lands until the rights of plaintiff were

interfered with, as hereinafter set forth, during the

year 1928, and numerous years previous thereto,

and at various other times, to plaintiff's great loss

and damage.

That plaintiff by reason of the appropriation, as

aforesaid, is entitled to the use of said water with-

out the payment of costs of operation or main-

tenance incurred by the Flathead Reclamation

Service, or interference in any wa}^ on the part

of defendant, under the provisions of Section 19

of an Act passed by Congress of the United States

and approved June 21, 1906. (34 Stat. L. p 354.)

Y.

That while the plaintiff was the owner of said

lands and water right, and in the use, possession and

enjoyment thereof, said defendant wrongfully,

illegally and unlawfullx^ claimed and still claims

the water right of plaintiff of 240 inches under

alleged laws, treaties and statutes of the United
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States in relation to the Flathead Irrigation Pro-

ject and Reclamation Service, and claimed and still

claims that the plaintiff never had a right to, and

was not entitled to, any of the waters of the Jocko

River, and unlawfully diverted the waters of plain-

tiff from his ditches and from the Jocko River

and deprived the plaintiff of the use and benefit

thereof. That if defendant, under said claims or

any claim, has any rights to the waters of the

Jocko River, they are inferior and subsequent in

time to the rights of plaintiff, herein alleged.

VI.

That the defendant unlawfully, illegally and

wrongfully diverted the water of the plaintiff from

the Jocko River and from entering his ditches, and

took and carried the same in the irri- [69] gation

ditches of the said Flathead Irrigation Project

against the will, wish and consent of the plaintiff,

and thereby not only deprived plaintiff thereof but

asserted his right so to do, and caused to be levied

and assessed against the plaintiff charges for the

operation and maintenance of the said Flathead

Irrigation Project, to-wit, the sum of $ for

the year 1928, and similar sums for preceding

years, and the sum of $ construction charges

for the vear 1928, and similar sums for the ]^re-

cediug years, and the said defendant will continue

in the following years to make charges and claims
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for construction charges, operation and maintenance

charges against this plaintiff.

That the plaintiff has his own independent irri-

gation system, acquired long prior to June 21, 1906,

which was expressly reserved to the predecessors

in interest of plaintiff and which would not be

subject to any construction charge thereafter to be

made, nor subject to any operation or maintenance

charge for supplying water to plaintiff's land.

VII.

That by the acts and claims of defendant the

title to plaintiff's water right is clouded, and plain-

tiff' is unable to have the free use and enjoyment

thereof, by reason of which the plaintiff has suf-

fered and will suffer great and irreparable injury

and damage unless the defendant is enjoined and

restrained by the order and decree of this Court

from interfering with plaintiff's rights, as afore-

said.

VIII.

That the value of the water in controversy in

this action, exclusive of interest and costs, exceeds

the sum of $3,000.00.

IX.

That this action in equity is necessary to prevent

a multiplicity of suits. [70]

X.

That plaintiff has no plain, speedy, or adequate

remedy at law.
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WHEREFORE, Plaintife prays that he be de-

creed for use upon his land herein described, a water

right of 240 inches, or 6 cubic feet of water per

second, of the waters of the Jocko River independ-

ent of the Flathead Reclamation Project, and not

subject to any charge for construction or for opera-

tion or for maintenance of said Flathead Reclama-

tion Project; that the defendant be required to set

forth any claim under which he is acting or upon

which he may rely and that such claim be held

to be without right or authority and illegal and

void as to the rights of this ]:)]aintitf; that the

defendant a.s project manager of the Flathead

Reclamation Project, his servants, agents and attor-

neys, be enjoined and restrained from interfering

with the rights of the plaintiff to divert from the

Jocko River sufficient water for the proper irri-

gation of his said lands and other beneficial use

thereon to the extent of 240 inches of water, or

6 cubic feet of water per second, of said waters;

that the defendant be enjoined and restrained as

such project manager from assessing or causing

any assessment against plaintiff of any kind or

nature for the construction, operation or mainten-

ance of said Flathead Irrigation Project, and from

asserting or claiming that plaintiff has no water

right from said Jocko River, and from any and

every way of clouding phaintiff's right, title and

interest in and to his said water right; that plain-

tiff have such other and further relief in the prem-
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ises as may to the Court seem meet and in accord-

ance with equity and good conscience, and for costs

of suit.

ELMER E. HERSHEY,
Attorney for Plaintiff. [71]

State of Montana,

County of Missoula—ss.

Harry W. Weston, being first diih' sNvorn accoi'd-

ing to law. deposes and says:

That he is the plaintiff in the foregoing action;

that he has heard read the foregoing complaint and

that the matters and things therein stated are true

of his own knowledge, except as to matters stated

upon information and belief, and as to such matters

he believes them to be true.

HARRY W. WESTON.
Subscribed and sworn to before me this 4th day

of October, 1929.

(Seal) RALPH L. ARNOLD,
Notary Public for the State of Montana,

Residing at Missoula, Montana. My Com-

mission expires December 18, 1931.

[Endorsed]: Filed Oct. 8, 1929. [72]

That on November 4, 1929, Motions to Dismiss the

Bill of Complaint by C. J. Moody, as Project Man-

ager and as an individual, and by the United States



G. J. Moody, et al. 73

Attorney as amicus curiae, were duly filed herein

in ease No. 798 as follows, to-wit: [73]

(Title of Court and Cause—No. 798. In Equity.)

MOTION TO DISMISS BILL OF COMPLAINT
Comes now the defendant C. J. Moody as Project

Manager of Flathead Reclamation Project, and

moves the court to dismiss the above entitled action

on the following grounds:

I.

That the Court has no jurisdiction of the subject

of this action to establish by decree an independent,

individual water right, for irrigation and domestic

purposes, to waters flowing on said Flathead Indian

Reservation, as against the rights of the United

States of America to said waters and the adminis-

tration and apportionment thereof.

II.

That there is a defect of parties defendant in said

action in that it appears from the bill of complaint

therein that said C. J. Moody as Project Manager
of said Flathead Reclamation Project is an em-

ployee of the United States, and is interested and

can be interested in said cause of action only in his

capacity as such employee of the United States

of America in charge of said Reclamation Project

as Project Manager; that the property rights of

the United States of America are involved in this

action; and that the United States of America is a
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necessary party defendant to the said action, but
is not joined or sued as defendant therein.

III.

That the bill of complaint in said action fails to

state facts sufficient to constitute a cause of motion

in that it appears affirmatively from the averments

thereof : [74]

1. That plaintiff, in this suit against an employee

of the government of the United States of America,

seeks adjudication of property rights of said United

States without also joining said United States as

party defendant.

2. That without joining as party defendant the

effective party, to-wit, the United States of

America, the employer of said C. J. Moody, Project

Manager of said Reclamation Project, plaintiff

prays this court to enjoin said employee from

carrying out the orders, rules and regulations of his

employer, the said United States, with respect to

the administration of property, title to which is

claimed and asserted by said United States.

3. That it does not appear from the allegations

of the bill of complaint that plaintiff has exhausted

his legal remedies.

BENJ. P. HARWOOD,
Attorney for Defendant C. J. Moody as Project

Manager of Flatliead Reclamation Project.

[Endorsed] : Filed Nov. 4, 1929. [75]
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(Title of Court and Cause—No. 798. In Equity.)

MOTION TO DISMISS BILL OF COMPLAINT.

Comes now the defendant C. J. Moody in Ms

individual capacity and moves the court to dismiss

the above entitled action as to said defendant as

a private individual upon the ground and for the

reason that the bill of complaint herein fails to

state facts sufficient to constitute a cause of action

against C. J. Moody as a private individual, in

that it affirmatively appears upon the face thereof

that all acts complained of on the part of C. J.

Moody were acts performed by him in his capacity

as Project Manager of Flathead Reclamation Pro-

ject, under the direction and authority of the Secre-

tary of the Interior of the United States of

America, and not in his capacity as a private

individual or otherwise than as such Project Man-

ager.

BENJ. P. HARWOOD,
Attorney for Defendant C. J. Moody.

[Endorsed] : Filed Nov. 4, 1929. [76]

(Title of Court and Cause—No. 798. In Equity.)

MOTION OF AMICUS CURIAE TO DISMISS

BILL IN EQUITY
Comes now Wellington D. Rankin, United States

Attorney for the District of Montana, appearing

specially by leave of court as amicus curiae for the

sole and special purpose hereinafter set forth, and
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respectfully suggests and represents to the court

that the bill in equity filed in the above-entitled

cause should be dismissed upon the following

grounds, separately stated, to-wit:

I.

That it affirmatively appears upon the face of

said bill that this Court has no jurisdiction of the

subject of the action, for the reason that the plain-

tiff seeks to adjudicate property rights of the

United States of America without its consent.

II.

That it affirmatively appears on the face of said

bill that this court has no jurisdiction of the subject

of the action, for the reason that the plaintiff seeks

to adjudicate property rights of the United States

without joining the United States of America as a

party hereto.

WELLINGTON D. RANKIN,
United States Attorney for the

District of Montana.

By HOWARD A. TOHNSON,
Assistant United States Attorney.

[Endorsed] : Filed Nov. 4, 1929. [77]

That on March 1, 1930, Answer was duly filed

herein in case No. 798 as follows, to-wit: [78]
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(Title of Court and Cause—No. 798.)

ANSWER.
Defendant herein, C. J. Moody, on his own behalf,

and as Eni?ineer and Project Manager of Flathead

Irrigation Project, for answer to plaintiff's bill of

complaint herein, says:

I.

Defendant admits each and every averment set

forth and alleged in paragraph numbered I of

plaintiff's l)ill of complaint, but alleges that the

said Flathead Irrigation Project is incorrectly

designated in the title of this action and in certain

paragraphs of the complaint herein as Flathead

Reclamation Project, and alleges that the said pro-

ject is subject, not to the Reclamation laws, but

to the Indian Irrigation Project laws of the United

States.

Defendant further alleges that by a treaty be-

tween the United States and the Confederated

tribes of Flathead, Kootenai and Upper Pend

d'Oreilles Indians made July 16, 1855 (12 Stat.

975) ratified March 8, 1859, and proclaimed April

15, 1859, the Confederated tribes ceded, released

and conveyed to the United States all their right,

title and interest in and to a large portion of the

country then occupied or claimed by them being

in what is now the Northwestern part of the State

of Montana; and the United States set aside and

there reserved for the exclusive use, benefit and
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occupancy of the said Confederated tribes and as a

general Indian reservation, upon which might be

placed other friendly tribes and bands of Tndj\nns,

a part of the lands so ceded and relinquished, which

part so set aside and reserved as an Indian reserva-

tion is designated and known as the Flathead Indian

Reservation. The purpose and effect of this treaty

was, in keeping with the general Indian policy of

the United [79] States, to enable these Indians to

abandon their habits as a nomadic and uncivilized

people and to become a self-supporting agricultural

and civilized people with permanent homes on

lands thereafterwards to l)e allotted to tliem in sev-

eralty. The lands of said reservation are arid and

without artificial irrigation are valueless for farm-

ing and the growing of agricultural crops thereon;

and said reservation was and is too small in area

to enable these Indians to support themselves as a

nomadic and uncivilized people as they had thereto-

fore lived and supported themselves upon the

much larger area occupied and claimed by them.

Upon the making of said treaty the said Confed-

erated bands of Indians removed to and settled

upon and have thereafter remained upon and occu-

pied said Indian reservation and began and have

continued to support themselves by farming, and

the growing of agricultural crops upon the lands

of said reservation by means of artificial irrigation

with the waters flowing upon said reservation. By

the establishment of this reservation the United
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States, as sole owner of the lands and waters

thereon, reserved for irrigation and other beneficial

uses upon the lands of said reservation and

exempted from appropriation under territorial or

state laws or otherwise, all of the waters upon said

reservation including all of the waters of the

Jocko River, which has its source and flows wholly

within the boundaries of said reservation.

II.

Defendant admits that the said lands described

in paragraph numbered II of plaintiff's bill of com-

plaint are situate within the Hathead Indian

Reservation, in Lake County, State of Montana;

but as to whether plaintiff is the owner thereof

this defendant is without knowledge.

III.

Defendant admits that said land is arid agricul-

tural land, and that irrigation thereof is necessary

to produce crops thereon. And defendant is with-

out knowledge whether all of said land can be

irrigated; or whether one inch of water per acre,

or six cubic feet of water per second is required

for the reasonable irrigation of said land, and for

domestic use thereon. That as to the value of said

land, [80] with or without water for irrigation

thereof and for domestic use, defendant is without

knowledge.

IV.

Defendant admits that Catherine Finley, Basile

Peche, and Mary Louise Pablo, Flathead Indians
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of the Flathead tribe or nation of Indians, were

allottees of the respective lands mentioned in the

first sentence of paragraph numbered IV of plain-

tiff's complaint; that the said lands so allotted to

Catherine Finley were by the United States con-

veyed in trust for the benefit of said allottee by

trust patent dated October 8, 1908, and were there-

after, on March 31, 1915, conveyed to Mary Peche,

heir of said allottee, by patent in fee; that the said

lands so allotted to Basile Peche were by the United

States conveyed in trust for the benefit of said

allottee by trust patent dated October 8, 1908, and

were thereafter, on April 4, 1927, conveyed to A.

R. Puyear, purchaser, by patent in fee; that the

said lands so allotted to Mary Louise Pablo were

by the United States conveyed in trust for the

benefit of said allottee by trust patent dated Jan-

uary 5, 1916, and were thereafter, on December 11,

1918, conveyed to said allottee by patent in fee.

But defendant denies that as such Indian allottees,

or in any other capacity, said Indians were ever

entitled to water as might be required to irrigate

said lands out of or through the Flathead Irrigation

Project, without cost to them for construction of

the irrigation system of said Project, either under

the provisions of Section 9, of an Act duly passed

by Congress of the United States and approved

May 29, 1908, (35 Stat. L. 448), or under the pro-

visions of any other statute, treaty, law or regula-

tion.
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Defendant is without knowledge whether plain-

tiff purchased said lands from said allottees, or

whether plaintiff is now the owner of all the inter-

est of said Indians in and to said lands. Defend-

ant denies that said Indians had any such water

right as alleged in paragraph IV of plaintiff's com-

plaint; and denies that plaintiff acquired, or is now

the owner of any such water rights. And defend-

ant further denies that plaintiff as such owner

or successor in interest, or otherwise, is entitled to

water to irrigate said lands without [81] payment

of costs of construction of said irrigation system.

Defendant admits that an irrigation ditch was

constructed by the United States Government in

or about the year A. D. 1884, as part of the govern-

ment's irrigation system on said Indian Reserva-

tion, for the purpose of conducting the waters of

said Jocko River to Indian reservation lands adja-

cent thereto; but by reason of the uncertainty of

plaintiff's description, defendant is without knowl-

edge whether the same is the ditch referred to in

paragraph IV of plaintiff's complaint. Defendant

denies that any person or persons at any time

appropriated 240 inches of water, or any other

quantity of water of said river for irrigation or

other beneficial use upon said lands in said reser-

vation. And defendant avers that all water used

by any persons at any time for irrigation or other

beneficial use upon said lands was furnished to

them by the Government of the United States



82 Harry C. Smith, et ah, vs.

through its said irrigation system. Defendant fur-

ther denies that said Indians ever diverted or used

the waters of said river otherwise than as said

waters were allocated and distributed to them for

irrigation of said lands by the United States,

through said government irrigation system. And
defendant further denies that any person or persons

ever irrigated said lands to the extent of the whole

thereof, to-wit, two hundred and forty acres, as

alleged in paragraph IV of plaintiff's complaint, or

to any extent in excess of 228 acres. And defend-

ant is without knowledge whether any person, who

at any time used the waters of said stream for

irrigation or other beneficial use upon said lands,

was a predecessor in interest of plaintiff or whether

plaintiff has succeeded to the alleged rights of such

person.

Dofeudant denies that said Indians did or could

appropriate or become the owners, or become vested

with the prior right to the use of two hundred and

forty inches or any quantity whatsoever of the

waters of said Jocko River on said reservation. And

defendant denies that there ever was conveyed to

plaintiff, by his predecessors in interest, any vested

prior right to the use of any waters of said Jocko

River, or that vested prior right, or any vested right

whatsoever, to any waters of said river, ever became

appurtenant to the said lands claimed by plaintiff

in said reservation. Defendant further avers

that [82] all waters of said Jocko River ever used

by plaintiff, or by his predecessors in interest, or by
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any person or persons whomsoever for irrigation

or other beneficial use upon said lands, were waters

allocated and distributed by the Government of the

United States, through its said irrigation system,

in the administration of the waters of said river

owned by the United States, for the equal use and

benefit of all lands within said reservation, and

defendant further alleges that no allottee or indi-

vidual owner of said lands within said reservation,

could or can acquire any individual or vested rights

to the use of any of said waters, or the waters of any

stream on said reservation. And defendant denies

that defendant, in his individual capacity, or other-

wise, ever interfered with any water rights of

plaintiff.

Defendant further denies that plaintiff, by appro-

priation or otherwise, ever became, or is now en-

titled to the use of said water, or any water, without

the payment of costs of operation or maintenance

incurred by the Flathead Irrigation Service or Pro-

ject. And defendant denies that plaintiff is entitled

to the use of said waters without interference by

the Government of the United States in the admin-

istration and distribution of said water.

V.

Defendant denies that while plaintiff was owner

of said lands or water right, or at any other time,

or in any other circumstances, or while plaintiff

was in the use, possession or enjoyment thereof,

or at an}^ other time, or under any other circum-



84 Harry C. Smith, et ah, vs.

stances, defendant wrongfully, illegally or unlaw-

fully claimed or claims any water right of plaintiff

to two hundred and forty inches or any other

quantity of water, under the laws, treaties and

statutes of the United States, or otherwise, in rela-

tion to said Flathead Irrigation Project, or other-

wise, but, on the contrary, alleges that plaintiff has

no water right upon said reservation other than

as herein mentioned.

Defendant admits that as manager of said irriga-

tion project he has claimed and still claims that

plaintiff never had, nor has any absolute right to,

nor was, nor is, entitled to any certain quantity of

the waters of said Jocko River other than such

amount of the waters thereof apportioned, allocated

and distributed to him for [83] the irrigation of the

portion of said lands actually under cultivation at

the time said waters were necessary and used in the

irrigation of crops thereon, but denies that in his

individual capacity he has made such claims or

allegations. And defendant denies that defendant

ever unlawfully diverted any waters from said

Jocko River to which plaintiff was or is entitled, or

unlawfully deprived plaintiff from the use and

benefit thereof, or of any waters of said river. And

defendant denies that either individually, or other-

wise, except as such project manager, he has ever

had, claimed or asserted any right in or to the

waters of said river or any part thereof; and avers

that each and every right in and to the waters of

said river ever asserted or claimed by defendant
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was on behalf of the United States and in his

capacity as Project Manager of said Flathead Irri-

gation Project, under the direction and authority,

in that behalf, of the Secretary of the Interior of

the United States Government. Defendant denies

tliat the rights asserted by him in the administra-

tion of the waters of said Jocko River are inferior

or subsequent in time or in any wise to any right or

alleged rights of i)laintitf , or any other person.

YI.

Defendant denies that he at any time unlawfully,

illegally or wrongfully, or otherwise, diverted any

water belonging to plaintiff from said Jocko River,

or prevented any such water from entering plain-

tiff's ditches; or that defendant uidawfully, illegally

or wrongfully, or otherwise, took or diverted or

carried in the irrigation ditches of said Flathead

Irrigation Project, any water belonging to plaintiff

against the will, wish and consent of plaintiff, or

otherwise. And defendant denies that defendant

unlawfully, illegally or wrongfully deprived plain-

tiff of any water of said river, or unlawfully

asserted the right of defendant so to do.

Defendant further denies that he uidawfully,

illegally or wrongfully caused to be levied or

assessed against plaintiff charges for operation or

maintenance of said Flathead Irrigation Project

in the sTim of $ , or any other sum, for the

year 1928, or for any other year; and defendant

further denies that he unlawfully, illegally or
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wrongfully caused to be levied or assessed [84]

against plaintiff construction charges in the sum

of $ , or any other sum for the year 1928, or

for any other 3^ear. Defendant further denies that

he will unlawfully, illegally or wrongfully in the

following years make charges or claims against

plaintiff for construction, oi)eratioii or maintenance

of said irrigation project.

Defendant, however, admits and avers that as the

duly authorized employee and as said manager in

behalf of the United States Government, under the

direction and authority of the Secretary of the In-

terior, pursuant to the laws and statutes of the

United States, he assessed against said lands

claimed by plaintiff the said charges for construc-

tion, operation and maintenance of said irrigation

system for the year 1928; and similar charges for

preceding years, and further alleges tliat said

charges, and each thereof, were and are lawful and

proper.

Defendant denies that plaintiff has his own inde-

pendent irrigation system acquired prior to June 21,

1906, or at any other time or at all ; or that any such

independent irrigation system was ever reserved by

or to the predecessors in interest of plaintiff, or

acquired by plaintiff from said predecessors or in

any other manner; or that any such alleged inde-

pendent irrigation system exempts, or could or can

exempt, said lands from said charges for construc-

tion, operation or maintenance of said Flathead

Irrigation Project.
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VII.

Defendant denies that by any act or claims of

defendant in his individual capacity, or as said

Project Manager, or otherwise, or at all, any water

right of plaintiff is clouded, or that plaintiff is

unable to have the free use and enjojanent of any

water owned by plaintiff, but alleges, on the con-

trary, that plaintiff has no independent water right

in the waters of said Jocko River. And defendant

further denies that plaintiff has suffered or will

suffer any great or irreparable injury or damage,

or any damage at all, unless defendant is enjoined

and restrained by order or decree of this Honorable

Court from interfering with plaintiff's rights, or

alleged rights, set up in his bill of complaint.

Defendant further avers that each and all acts

performed by him, in the administration and opera-

tion of said Flathead Irrigation [85] Project, have

been lawfully performed by him as employee and

manager for the United States Government, pur-

suant to the laws thereof, under the authority, direc-

tion, rules and regulations of the Secretary of the

Interior of the United States.

VIII.

Defendant is without knowledge of the value of

the water mentioned in plaintiff's comjjlaint.

IX.

Defendant denies that this action, or suit in

equity, is necessary to prevent a multiplicity of

suits.
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X.

Defendant denies that plaintiff has no plain,

speedy or adequate remedy at law.

XI.

Defendant further avers that by this action plain-

tiff seeks not only to adjudicate the legality of the

charges sought to be collected by defendant C. J.

Moody as Project Manager of said Flathead Irriga-

tion Project, but seeks also to assert alleged rights

by appropriation in the waters of said Flathead

Indian Reservation adverse to those of the United

States, and to adjudicate the property rights of the

United States, in and to said waters, and to question

the authority and to control and interfere with the

acts of the United States Government in adminis-

tering the waters belonging to the United States,

originating and flowing upon said Indian Reserva-

tion; that as to all matters but the adjudication

of the said charges to be collected by the defendant

as such Project Manager, the United States is a

necessary party, but has not been and cannot be

made a party to this action; that this court conse-

quentlv is without the necessary party defendant

and without jurisdiction to adjudicate plaintiff's

alleged rights by appropriation as against the

rights of the United States in the said waters ; that

the sole question properly before this court in the

above entitled action is the legality of the said

charges demanded of plaintiff as a user of the

water delivered through the works of said Flat-
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head Irrigation Project ])y defendant C. J. Moody
as Project Manager thereof. [86]

XII.

Defendant denies each and every averment con-

tained in plaintiff's complaint which is not herein-

before specitically admitted or denied.

For further answer and first affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratitied March 8,

1859, and proclaimed April 15, 1859, the Confed-

erated tri])es ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the country then occupied

or claimed by them being in what is now the North-

western part of the State of Montana; and the

United States set aside and there reserved for the

exclusive use, benefit and occupancy of the said Con^

federated tribes and as a general Indian reserva-

tion, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands so

ceded and relinquished, which part so set aside and

reserved as an Indian reservation is designated and

known as the Flathead Indian Reservation. The

purpose and effect of this treaty was, in keeping

with the general Indian policy of the United States,
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to enable these Indians to abandon their habits as a

nomadic and uncivilized people and to l^ecome a self-

supporting agricultural and civilized people with

permanent homes on lands thereafterwards to ])e

allotted to them in severalty. The lands of said res-

ervation are arid and without artificial irrigation

are valueless for farming and the growing of agricul-

tural crops thereon ; and said reservation was and is

too small in area to enable these Indians to support

themselves as a nomadic and uncivilized people as

they had theretofore lived and supported them-

selves upon the much larger area occupied and

claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed to

and settled upon and have thereafter remained

upon and occupied said Indian reservation and

began and have continued to support themselves by

farming and the growing of agricultural crops upon

the lands of said reservation by [87] means of arti-

ficial irrigation with the waters flowing upon said

reservation. By the establishment of this reserva-

tion the United States, as sole owner of the lands

and waters thereon, reserved for irrigation and

other beneficial uses upon the lands of said reserva-

tion and exempted from appropriation under terri-

torial or state laws or otherwise, all of the waters

upon said reservation including all of the water.s of

the Jocko River, which has its source and flows

whollv wdthin the boundaries of said reservation.
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II.

That the onh^ right plaintiff, or his predecessors

in interest, ever had to use said waters or any part

thereof, was and is the right to use for irrigation

and other beneficial purposes, the amount of said

waters apportioned and distributed to them, or to

him, under the laws of the United States and the

rules and regulations of the Secretary of the In-

terior of the United States Government, subject to

lawful charges for operation, maintenance and con-

struction of said project thereunder, and that

neither the said water, nor any part thereof, on said

Indian Reservation, was or could be appropriated,

or title thereto acquired by plaintiff, or by his

alleged predecessors, or by any person, by such

alleged appropriation.

And for a further and second affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March 8,

1859, and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the country then occupied

or claimed by them being in what is now the North-

western part of the State of Montana; and the

United States set aside and there reserved for the
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exclusive iise, benefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands so

ceded and relinquished, which part so set aside and

reserved as an Indian reser- [88] vation is desig-

nated and known as the Flathead Indian Reserva-

tion. The purpose and elfect of this treaty was,

in keeping with the general Indian policy of the

United States, to enable these Indians to abandon

their habits as a nomadic and uncivilized people

and to became a self-supporting agricultural and

civilized people with permanent hornet on lands

thereafterwards to be allotted to them in

severalty. The lands of said reservation are

arid and without artificial irrigation are value-

less for farming and the growing of agricultural

crops thereon; and said reservation was and

is too small in area to enable these Indians

to support themselves as a nomadic and uncivilized

people as they had theretofore lived and supported

themselves upon the much larger area occupied and

claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed to

and settled upon and have thereafter remained upon

and occupied said Indian reservation and began

and have continued to support themselves by farm-

ing and the growing of agricultural crops upon the

lands of said reservation by means of artificial

irrigation with the waters flowing upon said reserva-
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tion. By the establishment of this reservation the

United States, as sole owner of the lands and

waters thereon, reserved for irrigation and other

beneficial uses upon the lands of said reservation

and exempted from appropriation under territorial

or state laws or otherwise, all of the waters upon

said reservation including- all of the water of the

Jocko River, which has its source and flows wholly

nithin tlie boundaries of said reservation.

II.

That the only right plaintiff, or his predecessors

in interest, ever had to use said waters or any part

thereof, was and is the right to use for irrigation

and other beneficial purposes, the amount of said

waters apportioned and distributed to them, or to

him, under the laws of the United States and the

rules and regulations of the Secretary of the In-

terior of the United States Government, subject

to lawful charges for operation, maintenance and

construction of said project thereunder; and that

neither the said water, nor any part thereof, on

said Indian Reservation, was or could be appro-

priated, or title thereto acquired by plaintiff, or by

his alleged predecessors, or by any person, by such

alleged appropriation. [89]

III.

Defendant further avers that by this action plain-

tiff seeks not only to adjudicate the legality of the
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charges sought to be collected by defendant as Pro-

ject Manager of said Flathead Irrigation District,

hut seeks also to assert alleged rights by appropri-

ation in the waters of said Flathead Indian Reser-

vation adverse to those of the United States, and

to adjudicate the property rights of the United

States in and to said waters, originating and flow-

ing upon said Indian Reservation, and that to that

extent plaintiff seeks l)y this action to quiet title

in and to said waters and water rights as against

the United States; that as to such issue the United

States is a necessary party, but has not been and

cannot be made a party to this action; that this

Court consequently is without the necessary party

defendant and without jurisdiction to quiet plain-

tiff's alleged title to water rights by appropriation

as against the reserved rights of the United States

in the said waters; that the sole question properly

before this court in the above entitled action is the

legality of the said charges demanded of plaintiff

as a user of the water delivered through the works

of said Flathead Irrigation Project, by defendant

as Project Manager thereof.

And for a further and third affirmative defense

to the bill of complaint herein, defendant says:

I.

That the said Jocko River mentioned in plain-

tiff's complaint is entirely within the confines of

the Flathead Indian Reservation and that all right,

title and interest in the waters of said stream and
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the possession, control, use and administration

thereof, have during all the times mentioned in said

complaint been and now are reserved to and vested

in the United States, under the exclusive jurisdic-

tion and control of the Congress of the United

States, for the equal use and benetit of all lands

within said reservation under the laws, treaties and

statutes of the United States, and not subject to

the laws of the state of Montana relative to the

appropriation of waters; tliat the only right plaintiff,

or his predecessors in interest, ever had to use said

waters or any part thereof, was and is the right to

use, for irrigation and other beneficial purposes,

the amount of [90] said waters apportioned and

distributed to them, or to him, under the laws of

the United States and the rules and regulations of

the Secretary of the Interior of the United States

Government, subject to lawful charges for opera-

tion, maintenance and construction of said project

thereunder; and that neither the said water, nor

any part thereof, on said Indian Reservation, was

or could be appropriated, or title thereto acquired

by plaintiff, or by his alleged predecessors, or by

any person, by such alleged appropriation.

11.

Defendant further avers that all acts performed

by defendant C. J. Moody as Project Manager of

the Flathead Irrigation Project, and complained

of in plaintiff's complaint, with regard to the lands

and waters mentioned therein, w^ere and are, and
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will continue to be proper and lawful acts in pur-

suance of the orders, rules and regiilations of the

Secretary of the Interior of the United States, made
and promulgated b}^ said Secretary, under and by
virtue of the authority vested in him by the laws

and statutes of the United States to carry the

same into effect.

III.

Defendant further avers that a decree by this

Honorable Court declaring plaintiff the owner of

certain water-rights in the waters of said Jocko

River by appropriation as against the said rights

of the United States, as demanded by plaintiff, will

decrease the supply of waters available for distribu-

tion by the United States for the equal use and

benefit of the land of said reservation irrigable

therefrom as contemplated by law.

IV.

Defendant further avers that such decree would

constitute an interference with the administration

of the waters of said Jocko River on said reserva-

tion, as administered through the irrigation system

constructed and owned by the Government of the

United States, and would tend to hamper and

prevent the United States from administering and

distributing necessary waters to a large number of

Indians and others on said reservation entitled

thereto for irrigation purposes under the treaties

and laws of the United States ; and would tend to

hamper [91] or disrupt the administration of said
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water on said reservation by the United States

Government.

And for a further and fourth affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alle.2:es that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March 8,

1859, and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their ri^ht, title and interest in

and to a lar^e portion of the country then occupied

or claimed by them bein^ in what is now the North-

western i)art of the State of Montana; and the

United States set aside and there reserved for the

exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which miglit be placed other friendly

tribes and bands of Indians, a part of the lands so

ceded and relinquished, which part so set aside and

reserved as an Indian reservation is desic^nated and

known as the Flathead Indian Reservation. The

purpose and effect of this treaty was, in keeping

with the general Indian policy of the United States,

to enable these Indians to al)andon their habits as

a nomadic and uncivilized people and to become a

self-supporting agricultural and civilized people

with permanent homes on lands thereafterwards to

be allotted to them in severaltv. The lands of said
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reservation are arid and without artificial irrigation

are valueless for farming and the growing of agri-

cultural crops thereon: and said reservation was
and is too small in area to enable these Indians to

support themselves as a nomadic and uncivilized

people as the}^ had theretofore lived and supported

themselves upon the much larger area occupied and
claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed

to and settled upon and have thereafter remained

upon and occupied said Indian reservation and

began and have continued to support themselves

by farming and the growing of agricultural crops

upon the lands of said reservation by means of

artificial irrigation with the waters flowing upon

said reservation. By the establishment of this

reservation the United State [92] as sole owner

of the lands and waters thereon, reserved for irri-

gation and other beneficial uses upon the lands of

said reservation and exempted from appropriation

under territorial or state laws or otherwise, all of

the waters upon said reservation including all of

the waters of the Jocko River, which has its source

and flows wholly within the boundaries of said reser-

vation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of this

action, had, asserted and exercised the actual, vis-
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ible, open, notorious and exclusive ownership, pos-

session and control of all the waters of said Jocko

River, under claim of title in the United States

as aforesaid and hostile to the claims of all other

persons whomsoever; that for a period of more

than ten years immediately preceding the filing of

this action the United KStates has by means of

reservoirs, dams, ditches, flumes, headgates and

other works under the Flathead Irrigation Project

taken actual physical possession and control of all

of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regulations of the Secretary of

the Interior relative to said Flathead Irrigation

Project, and not otherwise; that at all times during

said period of more than ten years immediately

preceding the filing of this action, the plaintiff and

his predecessors have been permitted by the United

States to use only such waters as have been de-

livered to them by it under said project; that dur-

ing the whole of said period the plaintiff and his

predecessors have used said waters only with the

permission and consent of the United States and

subject to its asserted title thereto, and not under

claim of title in themselves or adverse to the title

of said United States.
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III.

That ]\v reason of tlie premises the United States

has title by adverse possession in and to all the

waters mentioned in plaintiff's [93] complaint, and

in and to all the waters of Jocko River as against

any possible claim of title in plaintiff.

And for a further and fifth affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March

8, 1859, and proclaimed April 15, 1859, the Con-

federated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the countr}^ then occupied

or claimed by them being in what is now the North-

western part of the State of Montana; and the

United States set aside and there reserved for the

exclusive use, benefit and occupancy of the said Con-

federated tribes and as a general Indian reserva-

tion, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands

so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keep-

ing with the general Indian policy of the United
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States, to enable these Indians to abandon their

habits as a nomadic and uncivilized people and to be-

come a self-supporting agricultural and civilized peo-

ple with permanent homes on lands thereafterwards

to l)e allotted to them in severalty. The lands of said

reservation are arid and without artificial irrigation

are valueless for farming and the growing of agri-

cultural crops thereon ; and said reservation was and

is too small in area to enable these Indians to sup-

port themselves as a nomadic and uncivilized people

as they had theretofore lived and supported them-

selves upon the uuich larger area occupied and

claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed

to and settled upon and have thereafter remained

upon and occupied said Indian reservation and

began and have continued to support themselves by

farming and the growing of agricultural crops upon

the lands of said reservation by means of artificial

irrigation with the waters flowing upon said re- [94]

servation. By the establishment of this reservation

the United States as sole owner of the lands and

waters thereon, reserved for irrigation and other

beneficial uses upon the lands of said reservation

and exempted from appropriation under territorial

or state laws or otherwise, all of the waters upon

said reservation including all of the waters of the

Jocko River, which has its source and flows wholly

within the boundaries of said reservation.



102 Harry C. Smith, et ah, vs.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and exercised the actual,

visible, open, notorious and exclusive ownersliip,

possession, and control of all the waters of said

Jocko River, under claim of title in the United

States as aforesaid and hostile to the claims of

all other persons whomsoever; that for a period of

more than ten years immediately preceding the fil-

ing of this action the United States has by means

of reservoirs, dams, ditches, flumes, headgates and

other works under the Flathead Irrigation Project

taken actual physical possession and control of all

of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regulations of the Secretary of

the Interior relative to said Flathead Irrigation

Project, and not otherwise; that at all times during

said period of more than ten years immediately

preceding the filing of this action, the plaintiff and

his predecessors have been permitted b}^ the United

States to use only such waters as have been de-

livered to them by it under said project; that dur-

ing the whole of said period the plaintiff and his

predecessors have used said waters only with the
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permission and consent of the United States and

subject to its asserted title thereto, and not under

claim of title in themselves or adverse to the title

of said United States.

III.

That by reason of the premises the plaintiff is

barred by the provisions of Sections 9015, 9016, 9018

and 9041 of the Revised Codes [95] of the State of

Montana 1921, from asserting any right, title or

interest in or to said waters or water-rights adverse

to the United States or to this defendant.

And for a further and sixth affirmative and partifll

defense to the bill of complaint herein, defendant

says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975) ratified March 8,

1859, and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of tlie country then occupied

or claimed l)y them being in what is now the North-

western part of the State of Montana ; and the

United States set aside and there reserved for the

exclusive ase, benefit and occupancy of the said Con-

federated tribes and as a general Indian reserva-

tion, upon which might be placed other friendly
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tribes and bands of Indians, a part of the lands

so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation. The

purpose and effect of this treaty was, in keeping

with the general Indian policy of the United States,

to enable these Indians to abandon their habits as

a nomadic and uncivilized people and to become

a self-supporting agricultural and civilized people

with permanent homes on lands thereafterwards to

be allotted to them in severalty. The lands of said

reservation are arid and without artificial irriga-

tion are valueless for farming and the growing

of agricultural crops thereon; and said reservation

was and is too small in area to enable these Indians

to support themselves as a nomadic and uncivilized

people as they had theretofore lived and supported

themselves upon the much larger area occupied and

claimed b)^ them. Upon the making of said treaty

the said Confederated bands of Indians removed

to and settled upon and have thereafter remained

upon and occupied said Indian reservation and

began and have continued to support themselves

by farming and the growing of agricultural crops

upon the lands of said reservation by means of

artificial irrigation with the waters flowing upon

said reserva- [96] tion. By the establishment of

this reservation the United States as sole owner

of the lands and waters thereon, reserved for

irrigation and other beneficial uses upon the lands

of said reservation and exempted from appropria-
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tion under territorial or state laws or otherwise,

all of the waters upon said reservation including

all of the waters of the Jocko River, which has its

source and flows wholly within the boundaries of

said Reservation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and exercised the actual,

visible, open, notorious and exclusive ownership,

possession and control of all the waters of said

Jocko River, under claim of title in the United

States as aforesaid and hostile to the claims of all

other persons whomsoever; that for a period of

more than ten years immediately preceding the

filing of this action the United States has by means

of reservoirs, dams, ditches, flumes, headgates and

other works under the Flathead Irrigation Project

taken actual physical possession and control of all

of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regulations of the Secretary of

the Interior relative to said Flathead Irrigation

Project and not otherwise; that at all times during

said ]:>eriod of more than ten years immediately

preceding the filing of this action, the plaintiff and

his predecessors have been permitted by the United
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States to use only such waters as have been deliv-

ered to them by it under said project; that during

the whole of said period the plaintiff and his prede-

cessors have used said waters only with the per-

mission and consent of the United States and sub-

ject to its asserted title thereto, and not under claim

of title in themselves or adverse to the title of said

United States.

III.

That by reason of the premises the plaintiff has

been guilty of laches and should not now be heard

in equity to set up or assert [97] any right, title

or interest in or to said waters or water-rights

adverse to the United States or to this defendant.

WHEREFORE defendant having fully answered
plaintiff's complaint, prays that plaintiff's action

herein be dismissed; and that defendant have and
recover costs of this action.

WELLINGTON D. RANKIN,
United States Attorney for the District

of Montana.

HOWARD A. JOHNSON,
ARTHUR P. ACHER,

Assistant United States Attorneys for the

District of Montana.

BENJ. P. HARWOOD,
Attorneys for defendants C. J. Moody

and C. J. Moody as Project Manager
of Flathead Irrigation Project.
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United States of America,

State and District of Montana,

County of Missoula.—ss.

C. J. Moody, being tirst duly sworn, deposes

and says:

That he is the person named as defendant in the

above entitled action in his individual capacity and

as Project Manager of the Flathead Irrigation

Project, incorrectly designated therein as Flathead

Reclamation Project.

That he has read the alcove and foregoing answer

and knows the contents thereof and that the facts

and matters therein stated are true.

C. J. MOODY.

Subscribed and sworn to before me this 28th day

of February, 1930.

(Seal) BENJ. P. HARWOOD,
Notary Public for the State of Montana,

residing at Billings, Montana.

My commission expires January 20, 1933.

[Endorsed] : Filed March 1, 1930. [98]

That on April 12, 1930, Reply was duly filed

herein in case No. 798 as follows, to-wit : [99]

(Title of Court and Cause—No. 798.)

REPLY.
I.

Now comes the plaintiff in the above entitled

action, and in reply to the answer of defendant,
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denies each and every allegation of said answer,

save and except as the same is alleged in plaintiff's

complaint.

II.

Plaintiff denies each and every allegation of the

further answer and first affirmative defense of de-

fendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

III.

Plaintiff denies each and every allegation of the

further answer and second affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

IV.

Plaintiff denies each and every allegation of the

further answer and third affirmative defense of de-

fendant, [100] except as any material matter or

thing therein alleged may have been stated in plain-

tiff's complaint.

V.

Plaintiff denies each and every allegation of the

further answer and fourth affirmative defense of

defendant, except as any material matter or thing

'therein alleged may have been stated in plaintiff's

complaint.

VI.

Plaintiff denies each and every allegation of the

further answer and fifth affirmative defense of de-
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fendaiit, except as any material matter or thing

therein alleged may have been stated in plaintiff's

complaint.

VII.

Plaintiff denies each and every allegation of the

fnrther answer and sixth affirmative defense of de-

fendant, except as any material matter or thing

•therein alleged may have been stated in plaintiff's

complaint.

WHEREFORE, Plaintiff prays for judgment,

as set forth in his complaint, filed herein.

ELMER E. HERSHEY,
Attorney for Plaintiff. [101]

United States of America,

State and District of Montana,

County of Missoula.—ss.

Harry W. Weston, being first duly sworn accord-

ing to law, deposes and says:

That he is the plaintiff in the foregoing action;

that he has read the above and foregoing reply and

the facts therein stated are true of his own knowl-

edge, except as to matters therein alleged upon in-

formation and belief and as to such matters he be-

lieves them to be true.

HARRY W. WESTON.

Subscribed and sworn to before me this 10th day

of April, 1930.

(Seal) ELMER E. HERSHEY,
Notary Public for the State of Montana,

Residing at Missoula, Montana.

My commission expires January 14, 1931.

[Endorsed] : Filed April 12, 1930. [102]



110 Harry C. Smith, et dl., vs.

That on June 12, 1931, Findings of Fact and

Conclusions of Law was duly filed herein in case

No. 798 as follows, to-wit: [103]

(Title of Court and Cause—No. 798.)

FACTS AND FINDINGS AND CONCLUSIONS
OF LAW.

Findings Of Facts.

I.

That on October 8, 1908 a trust patent "free of

all charges or encumbrances whatsoever, '

' was issued

to Catherine Finley for Lot Two Southeast Quarter

of the Northwest Quarter of Section Thirty-one

Township Seventeen North Range Nineteen West

Montana Meridian, and on October 8, 1908 a trust

patent "free of all charges or encumbrances what-

soever," was issued to Basile Peche for Lot Three

Northeast Quarter of the Southwest Quarter of

Section Thirty-one Township Seventeen North

Range Nineteen West Montana Meridian, and on

October 8, 1908 a trust patent "free of all charges

or encumbrances whatsoever," was issued to Mary
Louise Pablo for Lot Four Southeast Quarter of

the Southwest Quarter of Section Thirty-one Town-

ship Seventeen North Range Nineteen West Mon-

tana Meridian. On March 31, 1915 a fee patent was

issued to Mary Peche, heir of said Catherine Finley

for the lands described in her trust j^atent, and no

lien was claimed. On March 11, 1918 a fee patent

was issued to Mary Louise Garcia, formerly Mary
Louise Pablo for the lands described in her trust

patent and there was inserted in said patent without
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any authority from Congress or any statute what-

soever that said lands were subject to a lien for

the cost and charges due the United States on ac-

count of the construction [104] of the Irrigation

System or acquisition of water rights by which

said lands have been or are to be reclaimed as re-

quired in the Act of Congress May 18, 1916. On

April 4, 1927, a fee patent was issued to A. R.

Puyear for the lands allotted to Basile Peche de-

scribed in his trust patent and a like lien was

claimed.

II.

That on or about 1886 said Catherine Finley,

with others constructed a ditch from the Jocko

River to and upon the lands thereafter allotted to

them and patented, and with the sanction and aid

of the Secretary of the Interior said allottee Finley

and her vendees continued, without any question of

their right and title to so use water so appropriated

upon 40 acres of her said lands, until interfered

with by defendant as hereinafter found.

III.

That plaintiff has purchased said land and water

appurtenant thereto and is now the owner thereof.

IV.

That the issues involved in this case are of a

value in excess of $3,000.00.

V.

That said lands are arid in character and require

one inch per acre for the proper irrigation thereto
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and that the ditch supplying said land is of suffi-

cient size to supply such need.

VI.

That defendant C. J. Moody, is the Engineer

and Project Manager for the United States, under

the Department of the Interior, of the Flathead

Irrigation Project upon the Flathead Indian Reser-

vation in the State of Montana, and as such En-
gineer and Project Manager has charge of the con-

struction, operation, management and control of

the Flathead Indian Irrigation Project and as a

part of his duties collects cost of construction,

operation, and maintenance, of ditches built and
distributed under said Reclamation Project the

water of Jocko River a natural stream of flowing

water located in Lake County, Montana. [105]

VII.

That the defendant has interfered with the use

of said ditch and water of plaintiff, claiming to

act as the Project Manager of said Flathead Indian

Irrigation Project and has demanded payment of

plaintiff for construction charges of ditches built

by said Irrigation Project and for use of said water

upon their lands.

VIII.

That plaintiff and his predecessors have refused

to recognize defendants claim and have refused to

pay for the use of said water upon their said lands.
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IX.

That the ditch h\\\\\ by said Indian allottees in

1886 ^Yas nsed some four miles by the Flathead

Irrigation Project when it was commenced and is

still used.

Conclusions Or Law.

I.

That the ditch originally Iniilt on or about 1886

was appurtenant to the lands herein described and

the same was recognized and confirmed by an Act

approved June 21, 1906 (34 Stat. L. p. 354) and as

the private property of said Indian allottees was

by them conveyed, to plaintiff's predecessors and

plaintiff is now the owner thereof.

II.

That the insertion in the patents of the alleged

lien was and is surplusage and absolutely void, no

statute authorizing it and a violation of the Consti-

tutional Eight of these Indians.

III.

That defendants interference with said private

ditch and water right is mere trespass for which

he must personally account for which his employ-

ment is no defense.

IV.

That as to defendant, plaintiff is entitled to non-

molestation to the full extent of his necessities which

in no event will exceed one inch per acre.

Opinion incorporated.

Dated this 12th day of June, 1931.

BOURQUIN,
Judge.

[Endorsed] : Filed June 12, 1931. [106]
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That on June 12, 1931, Decree was duly filed

herein in case No. 798 as follows, to-wit: [107]

i(Title of Court and Cause—No. 798.)

DECREE.
This cause came on to be heard at this term and

was argued by counsel; and thereupon, upon con-

sideration thereto, it was ordered, adjudged, and

decreed as follows, viz:

That plaintiff is entitled to full extent of his

necessities to sufficient water to irrigate his said

land which in no event will exceed one inch per acre

of the waters of Jocko River, a natural stream of

flowing water in Lake County, Montana, for use

upon Lots Two, Three, and Four, and the Southeast

Quarter of the Northwest Quarter and the East

Half of the Southwest Quarter of Section Thirty-

one Township Seventeen North, Range nineteen

West Montana Meridian without interference or

molestation on the part of defendant and not sub-

ject to any charge for construction or for operation

or for maintenance of said Flathead Irrigation

Project or Flathead Indian Reclamation Project

and that defendant, his servants, agents, and attor-

neys be enjoined and restrained from interfering

with the rights of the plaintiff as aforesaid, and

that said defendant, his servants, agents, and attor-

neys be enjoined and restrained as such Project

Manager from assessing or causing any assessment

against plaintiff of any kind or nature for the con-

struction, operation, or maintenance of said Irri-

gation Project save to the extent and when duly

determined have been benefits received by said
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lands [108] from said project, and in accordance

with opinion herein, which issue is herein reserved,

and that said defendant, his servants, agents, and

attorneys be enjoined and restrained from asserting

or claiming that plaintitf has no water right from

the Jocko Eiver in said ditch so first constructed

in 1886 and from any and every way of clouding

plaintiff's right, title, and interest in or to his

said water right and that plaintiff have judgment

against said defendant for the sum of $10.00 clerk's

fees taxed as cost in this action.

Dated this 12th day of June, 1931.

BOURQUIN,
Judge.

[Endorsed] : Filed June 12, 1931. [109]

That on September 9, 1931, Petition for Allow-

ance of Appeal was duly tiled herein in case No. 798

as follows, to-wit: [110]

(Title of Court and Cause—No. 798.)

PETITION FOR x\LLOWANCE OF APPEAL.

The above named defendant feeling himself ag-

\grieved l)y the decree made and entered in this

cause on the 12th day of June, 1931, does hereby

appeal from said decree to the Circuit Court of

Appeals for the Ninth Circuit, for the reasons

specified in the assignment of errors which is filed
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herewith, and said defendant prays that his appeal

be allowed and that citation issne as provided by
law, and that the transcript of record, proceedings

and papers upon which said decree was based, duly

authenticated, be sent to the United States Circuit

Court of Appeals for the Ninth Circuit sitting in the

City and County of San Francisco, State of Cal-

lifornia.

And your petitioner further prays that a proper

(order touching the security to be required of him
to perfect his appeal be made.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN,
United States Attorney.

D. L. EGNEW,
SAM D. GOZA, JR.,

Assistant United States Attorneys.

BENJ. P. HARWOOD,
Irrigation District Attorney.

Attorneys for Defendant.

[Endorsed] : Filed Sept. 9, 1931. [Ill]

That on September 9, 1931, Order Allowing Ap-

peal was duly filed and entered herein in case No.

798 as follows, to-wit: [112]
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(Title of Court and Cause—No. 798.)

ORDER ALLOWING APPEAL.

Upon reading and considering the petition for

appeal on file herein, together with the assignment

of errors on file herein:

IT IS HEREBY ORDERED that the appeal of

C. J. Moody and C. J. Moody as Project Manager

of the Flathead Irrigation Project, defendant and

appellant, to the United States Circuit Court of

Appeals for the Ninth Circuit, be and the same is

hereby allowed, upon the filing of a good and suffi-

cient bond in the sum of three hundred dollars to

be approved by the Court.

Dated this 9th day of September, 1931.

CHARLES N. PRAY,
Judge.

[Endorsed] : Filed and Ent. Sept. 9, 1931. [113]

That on September 9, 1931, Prayer for Reversal

was duly filed herein in case No. 798 as follows,

to-wit: [114]

(Title of Court and Cause—No. 798.)

PRAYER FOR REVERSAL.

Comes now the defendant in the above entitled

action and prays that the decree entered herein

in the District Court of the United States in and

(for the District of Montana on the 12th day of
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June, 1931, be reversed by the United States Circuit

Court of Appeals for the Ninth Circuit, and that

such other and further orders as may be fit and
proper in the premises be made in the al)ove entitled

cause by said Circuit Court of Appeals.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN,
United States Attorney.

D. L. EGNEW,
SAM D. GOZA, Jr.,

Assistant United States Attorneys.

BENJ. P. HARWOOD,
Irrigation District Attorney.

Attorneys for Defendant.

Personal service of foregoing Prayer for Re-
versal admitted and receipt of a copy acknowledged
this 10th day of September, 1931.

ELMER E. HERSHEY,
Attorney for Plaintiff.

[Endorsed] : Filed Sept. 9, 1931. [115]

That on September 9, 1931, Assignment of Errors

was duly filed herein in case No. 798 as follows,

ito-wit: [116]

(Title of Court and Cause—No. 798.)

ASSIGNMENT OF ERRORS [117]

Comes now the defendant in the above entitled

cause and files the following assignment of errors
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lupon which he relies in the prosecution of his appeal

from the decree in said suit made and entered by

the above entitled Court on the 12th day of June,

1931, viz:

1. The Court erred in overruling the defendant's

motion to dismiss the bill of complaint.

2. The Court erred in finding and holding that

the trust patents issued to the original Indian allot-

tees, predecessors in interest of plaintiff herein,

on the 8th day of October, 1908, were "free and

clear of all charges and encumbrances whatsoever".

3. The Court erred in finding and holding that

upon the issuance of the trust patents to the Indian

allottees, plaintiff's predecessors in interest, ''the

{right to water attached" to said allotments.

4. The Court erred in finding and holding that

upon the issuance of the trust patents there was

vested in said allottees equitable title to any water

right whatsoever.

5. The Court erred in finding and holding that

on or about 1886, said Indian allottees, predecessors

in interest of plaintiffs herein, individually or with

others, constructed a ditch from the Jocko River

to and upon the lands thereafter allotted to said

allottees and patented to them.

6. The Court erred in finding and holding that

said Indian allottees and their vendees were inter-

fered with by defendant in their use of the waters

of the Jocko River through the 1886 ditch.

7. The Court erred in finding and holding that

said Indian allottees, plaintiff's predecessors, ac-
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quired water rights in the Jocko River by appro-

priations through the 1886 ditch.

8. The Court erred in finding and holding that

water rights in the Jocko River became appurtenant

to the allotments of said Indian allottees, plaintiff's

predecessors in interest, as their private property

in severalty. [118]

9. The Court erred in finding and holding that

the supervision and control exercised by the de-

fendant Moody over and upon the waters of the

Flathead Irrigation Project as Manager thereof,

in behalf of the United States under the direction

of the Secretary of the Interior, constituted a per-

sonal trespass and "interference" by him in his

capacity as an individual from which he may be

enjoined and for which he may be made to respond

in damages.

10. The Court erred in finding in said cause

that there was inserted in the fee patents issued to

Mary Louise Garcia on March 11, 1918, and to

A. R. Puyear on April 4, 1927, "without any au-

thority from Congress or any statute whatsoever

that said lands were subject to a lien for the cost

and charges due the United States on account of

the construction of the Irrigation System or acqui-

sition of water rights by which said lands have

been or are to be reclaimed as required in the act

of Congress May 18, 1916".

11. The Court erred in holding that the ditch

originally built in 1886 became the private property
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in severalty of said Indian allottees, plaintiff's

predecessors.

12. The Court erred in holding that the ditch

originally built on or al)out 1886 was appurtenant

to the lands described in the ])ill of complaint.

13. The CoTirt erred in holding that the act of

Congress approved June 21, 1906 (34 Stat. 354)

recognized and confirmed that the 1886 ditch was

appurtenant to the land described in the bill of

complaint.

14. The Court erred in finding and holding that

plaintiff is now the owner of said ditch and water

rights.

15. The Court erred in finding and holding by

dts decree in said suit that plaintiff therein is en-

titled to the full extent of his necessities, to suffi-

cient of the waters of the Jocko River to irrigate

each acre of his said lands, in no event to exceed

one inch per acre. [119]

16. The Court erred in finding and holding by

its decree in said suit that plaintiff therein is en-

titled, to the full extent of his necessities, to suffi-

cient of the waters of the Joc^ko River to irrigate

each acre of his said lands, in no event to exceed

one inch per acre, without interference or molesta-

tion on the part of the defendant.

17. The Court erred in finding and holding by

its decree in said suit that plaintiff therein is

entitled, to the full extent of his necessities, not

exceeding one inch per acre, to the use of the waters

of the Jocko River upon each acre of his said
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lands, without charge for the construction of the

ditches of the said Flathead Irrigation Project.

18. The Court erred in finding and holding by
its decree in said suit that plaintiff therein is en-

titled, to the full extent of his necessities, not ex-

ceeding one inch per acre, to the use of the waters

of the Jocko River upon each acre of his said

lands, without charge for operation or maintenance

of said Flathead Irrigation Project.

19. The Court erred in finding and holding by
its decree in said suit in enjoining and restraining

"defendant, his servants, agents, and attorneys from
interfering with the rights of the plaintiffs as afore-

said *'.

20. The Court erred in finding and holding by
its decree in said suit "that the defendant, his

servants, agents, and attorneys be enjoined and
restrained as such Project Manager from assessing

or causing any assessment against" plaintiff "of
any kind or nature for the construction" of the

ditches of the Flathead Irrigation Project, "save
to the extent and when duly determined have been

benefits received by said lands from said Project

System, and in accordance with said opinion, which
issue is reserved". [120]

21. The Court erred in finding and holding by
its decree in said suit "that the defendant, his

servants, agents, and attorneys be enjoined and
restrained as such Project Manager from assessing

or causing any assessment against" plaintiff "of
any kind or nature for the operation or niainte-
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nance" of said Irrigation Project, "save to the

extent and when dnly determined have been benefits

received by said lands from said Project System,

in accordance with said opinion, which issne is re-

served."

22. The Court erred in finding and holding by

its decree in said suit, that said defendant, his

servants, agents, and attorneys be enjoined and

restrained from asserting or claiming that plaintiff

has no water right from the Jocko River in said

ditch so first constructed in 1886 "and from any and

every way of clouding" plaintiff's "right, title,

and interest in or to his said water rights".

23. The Court erred in finding and holding in

said suit that "the insertion in the patents of the

alleged lien was and is surplusage and absolutely

void, no statute authorizing it and a violation of the

Constitutional Rights of these Indians".

WHEREFORE, defendant prays that the decree

\ herein be reversed.

WELLINGTON D. RANKIN,
United States Attorney, District of

Montana.

D. L. EGNEW,
BENJ. P. HARWOOD,

Attorneys for Defendant.

Service of the within assignment of errors and

receipt of copy is hereby acknowledged this

day of September, 1931.

Attorney for Plaintiff.

[Endorsed] : Filed Sept. 9, 1931. [121]
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That on September 10, 1931, Citation, issued by

the Judge on September 9, 1931, was duly filed

herein in case No. 798, the original Citation being

hereto annexed and being as follows, to-wit: [122]

(Title of Court and Cause—No. 798.)

CITATION ON APPEAL.
THE PRESIDENT OF THE UNITED STATES,

to HARRY W. WESTON, plaintiff in the above

entitled action, and Elmer Hershey, his attorney:

You are hereby notified that in the above en-

titled cause in equity in the United States District

Court in and for the District of Montana an ap-

peal has been allowed to the United States Circuit

Court of Appeals for the Ninth Circuit; and you

are hereby cited and admonished to be and appear

in said Circuit Court of Appeals on or before 30

days from th^ date of signing this citation, to show

cause, if any there be, why the decree appealed

from should not be corrected and speedy justice

done the parties in that behalf.

WITNESS, the Honorable Charles N. Pray,

Judge of the District Court of the United States

for the District of Montana, this 9th day of Sep-

tember, 1931.

CHARLES N. PRAY,
Judge.

Service of a copy of the above citation with a

copy of the Petition for Appeal, Order allowing
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appeal, and Assigmiient of Errors attached, is

hereby acknowledged this 10th day of September,

1931.

ELMER E. HERSHEY,
Attorney for Plaintiff. [123]

[Endorsed] : Filed Sept. 10, 1931. [124]
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No. 903.

GUSTAV NORDQUIST and JOHN NILSON,
Plaintiffs,

vs.

C. J. MOODY, and C. J. MOODY as Project Man-
ager of Flathead Reclamation Project,

' Defendant.

BE IT REMEMBERED that on April 9, 1930,

Bill of Complaint was duly filed herein in the above

cause as follows, to-wit: [125]

In the District Court of the United States,

for the District of Montana,

Missoula Division.

#903

GUSTAV NORDQUIST and JOHN NILSON,
Plaintiffs,

vs.

C. J. MOODY, and C. J. MOODY as Project Mana-
ger of Flathead Reclamation Project,

Defendant.

COMPLAINT IN EQUITY.
Plaintiff's complain of defendant, and for cause of

action allege:

I.

That the defendant C. J. Moody is now, and for

more than ten years last past has been, the engineer

and project manager, for the United States of Amer-
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ica under the Department of the Interior, of the

Flathead Irrigation Project upon the Flathead In-

dian Reservation in Missoula County, State of

Montana.

That as such engineer and project manager the

said defeiidant has charge, under the Secretary of

the Interior of the United States, of the construc-

tion, operation, management and control of the Flat-

head Irrigation Project, and as a part of his duties

collects cost of construction, operation and mainte-

nance of ditches huilt, and distributes under said

Reclamation Project the waters of Jocko River,

which is an unnavigable, natural stream of flowing

water located in Lake County, Montana.

II.

That the plaintiffs are the owners of the following

described lands, situated, lying and being in the

County of Lake, in the State of Montana, which were

formerly within the confines of [126] the said Flat-

head Reservation, to-wit : Southwest Quarter of the

Southeast Quarter, Section 5, and the Northwest

Quarter of the Northeast Quarter, Section 8, in

Township 16 North, Range 19 West, of the Principal

Meridian of Montana, containing 80 acres, together

with all of the appurtenances thereunto belonging or

in anywise appertaining.

III.

That said land is arid, agricultural land in charac-

ter, and requires water for irrigation in order to
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cause said lands to produce crops to the full extent

of the soil thereof. That with water for the neces-

sary irrigation of said lands the said lands will pro-
duce crops of grain and other agricultural and horti-

culturual products, but without water for irrigation

the said lands are almost valueless. That sixty-four

acres of said land can l^e irrigated and that one inch
of water per acre or one and two-fifths cubic feet of

water per second is required for the reasonable irri-

gation of said sixty-four acres, and for domestic use
thereon. That with the water hereinbefore men-
tioned to irrigate said lands and for domestic use

thereon said lands and water right are worth more
than $7,000.00, but without said water right said

lands do not exceed in value $3,000.00.

IV.

That Madaline Machel, a Flathead Indian of the

Flathead tribe or nation of Indians, made allotment

No. 1447 sometime prior to May 29, 1908, for the

Southwest Quarter of the Southeast Quarter of Sec-

tion 5, and the Northwest Quarter of the Northeast

Quarter of Section 8, in Township 16 North, Range
19 West, of the Principal Meridian of Montana,
above described, and the same was included in the

schedule of allotments approved by the Secretary of

the Interior June 20, 1908, and on October 8, 1908,

a trust patent was issued to said allottee for said

lands. That under the provisions of said patent and
under the provisions of [127] an act approved May
29, 1908 (35 Stat. L., p. 448) amending Section 9,
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Chapter 1-1:95, Statutes of the United States of

America, said allottee was given the right to so much

water as may be required to irrigate said lands with-

out cost to said allottee for construction charges then

made or made during the life of said allottee or prior

to the sale of said lands to plaintiff herein.

That plaintiffs purchased the interest of said allot-

tee about February, 1927, and on June 20, 1927, fee

patents for said lands were issued to plaintiifs here-

in, and plaintiffs are now the owners of all the in-

terest said allottee had in and to said lands and

water right, and as such owners are entitled to water

to the extent of one and two-fifths cubic feet per sec-

ond as may be required to irrigate said lands without

the payment of any cost or charges for construction

of any irrigation system incurred prior to the time

of such purchase.

That the irrigation system for the irrigation of

said lands was an irrigation ditch out of Jocko

River, dug and constructed by said Indian allottee

and others on or about the year 1884, and on June

21, 1906, and for a long time prior thereto, said In-

dians had appropriated by means of dams, ditches,

flumes and headgates 64 inches of water for the irri-

gation of said lands, and on June 21, 1906, and for

a long time prior thereto, said Indian was in the

occupancy, ownership and possession of said lands

herein described, and was diverting and using the

waters from Jocko River upon said lands herein de-

scribed, and used the same for the necessary irriga-

tion of crops and other beneficial use thereon and on
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the whole thereof, and the .said predecessor in interest

of plaintiffs appropriated 64 inches of water, or 1 2/5

cubic feet of water per second, of the waters of Jocko
River through the said ditch so dug about the year

1884, and became the owner thereof and of the prior

right [128] to the use of 64 inches of said water
which vested in the said predecessors in interest of

plaintiffs and which was trajisferred to the plaintiffs

with the transfer of said 80 acres of land to which
the said 64 inches of water of Jocko River were
appurtenant; that the plaintiffs by themselves and
their said predecessor in interest used said waters

each year from and after the year about 1884 for

the necessary irrigation of agricultural crops and
for domestic use upon said lands until the rights

of plaintiffs were interfered with, as hereinafter set

forth, during the year 1929, and at various other

times, to plaintiffs' great loss and damage.

That plaintiffs by reason of the appropriation, as

aforesaid, are entitled to the use of said water with-

out the payment of costs of operation or maintenance
incurred by the Flathead Reclamation Service, or

interference in any way on the part of defendant,

under the provisions of Section 19 of an act duly

passed by Congress of the United States and ap-

proved June 21, 1906. (34 Stat. L., p. 354.)

V.

That while the plaintiffs were the owners of said

lands and water right, and in the use, possession
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and enjoyment thereof, said defendant wrongfully,

illegally and unlawfully claimed and still claims the

water right of plaintiff of 64 inches under alleged

laws, treaties and statutes of the United States in

relation to the Flathead Irrigation Project and Recla-

mation Service, and claimed and still claims that

the plaintiifs never had a right to, and were not en-

titled to, any of the waters of Jocko River, and un-

lawfully diverted the waters of plaintiffs from their

ditches and from Jocko River and deprived the

plaintiffs of the use and benefit thereof. That if

defendant, under said claims or any claim, has any

rights to the waters of Jocko River, they are inferior

and subsequent in time to the rights of plaintiffs

herein alleged. [129]

VI.

That the defendant unlawfully, illegally and

wrongfully diverted the water of the plaintiff from

Jocko River and from entering their ditches, and

took and carried the same in the irrigation ditches

of the said Flathead Irrigation I'roject against the

will, wish and consent of the plaintiffs, and there})y

not only deprived plaintiffs thereof but asserted his

right so to do, and caused to be levied and assessed

against the plaintiffs charges for the operation and

maintenance of the said Flathead Irrigation Project,

to-wit, the sum of $64.20 for the year 1929, and con-

struction charges of $ for the year 1929, and

similar charges in previous years, and the said de-

fendant will continue in the following years to make
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charges and claims for construction charges, opera-

tion and maintenance charges against the plaintiifs.

That the plaintiffs have their own independent

irrigation system, acquired long prior to June 21,

1906, which was expressly reserved to the predeces-

sors in interest of plaintiffs and which would not be

subject to any construction charge thereafter to be

made, nor subject to any operation or Hiaintenance

charge for supplying water to plaintiffs' land.

VII.

That by the acts and claims of defendant the title

to plaintiffs' water right is clouded, and plaintiffs

are unable to have the free use and enjoyment there-

of, by reason of which the plaintiffs have suffered

and will suffer great and irreparable injury and
damage unless the defendant is enjoined and re-

strained hy the order and decree of this Court from
interfering with plaintiff's' rights, as aforesaid.

VIII.

That the value of the water in controversy in this

action, exclusive of interest and costs, exceeds tlie

sum of $3000.00. [130]

IX.

That this action in equity is necessary to prevent

a multiplicity of suits.

X.

That plaintiffs have no plain, speedy or adequate

remedy at law.
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WHEREFORE, Plaintiffs pray that tliey be de-

creed for use upon their land herein described, a

water right of 64 inches, or 1 2/5 cubic feet of water

per second, of the waters of Jocko River independent

of the Flathead Reclamation Project, and not subject

to any charge for construction or for operation or

for maintenance of said Flathead Reclamation Pro-

ject; that the defendant be required to set forth any

claim under which he is acting or upon wiiich he

may rely and that such claim be held to be without

right or authority and illegal and void as to the

rights of these plaintiffs ; that the defendant as pro-

ject manager of the Flathead Reclamation Project,

his servants, agents and attorneys, be enjoined and

restrained from interfering with the rights of the

plaintiffs to divert from Jocko River sufficient water

for the proper irrigation of their said lands and

other beneficial use thereon to the extent of 64 inches

of water, or 1 2/5 cubic feet of water per second, of

said waters; that the defendant be enjoined and

restrained as such project manager from assessing or

causing any assessment against plaintiff's of any kind

or nature for the construction, operation or mainte-

nance of said Flathead Irrigation Project, and from

asserting or claiming that plaintiff' has no water

right from said Jocko River, and from any and every

way of clouding plaintiffs' right, title and interest

in or to their said water right ; that plaintiff's have

such other and further relief hi the premises as may
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to the Court seem meet and in accordance with equity

and good conscience, and for costs of suit.

ELMER E. HERSHEY,
Attorney for Plaintiff. [131]

State of Montana,

County of Missoula.—ss.

Gustav Nordquist, being first duly sworn accord-
ing to law, deposes and says:

That he is one of the plaintiffs named in the fore-

going action.

That he has heard read the foregoing complaint
and that the matters and things therein stated are
true of his own knowledge, except as to matters
stated upon information and belief, and as for

such matters he believes them to be true.

GUSTAV NORDQUIST.
Subscribed and sworn to before me this 4th day of

April, 1930.

(Seal) ELMER E. HERSHEY,
Notary Public for the State of Montana, Re-

siding at Missoula, Montana.
My Commission expires January 14, 1931.

[Endorsed] : Piled April 9, 1930. [132]

That on May 1, 1930, Answer was duly filed herein
in case No. 903 as follows, to-wit : [133]
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(Title of C'ourt and Cause—No. 903 In Equity.)

ANSWER.
Defendant herein, C. J. Moody, on his own behalf,

and as Engineer and Project Manager of Flathead

Irrigation Project, for answer to plaintiffs' bill of

complaint herein, says:

I.

Defendant admits each and every averment set

forth and alleged in paragraph numbered I of

plaintiffs' bill of complaint, but alleges that the said

Flathead Irrigation Project is incorrectly desig-

nated in the title of this action and in certain para-

graphs of the complaint herein as Flathead Recla-

mation Project, and alleges that the said pi-oject is

subject, not to the Reclamation laws, but to the In-

dian Irrigation Project laws of the United States.

Defendant further alleges that by a treaty between

the United States and the confederated tribes of

Flathead, Kootenai and Upper Pend d'Oreilles In-

dians made July 16, 1855 (12 Stat. 975), ratified

March 8, 1859 and proclaimed April 15, 1859, the

confederated tribes ceded, released and conveyed to

the United States all their right, title and interest

in and to a large portion of the country then occu-

pied or claimed by them being in what is now the

Northwestern part of the State of Montana; and

[134] the United States set aside and there reserved

for the exclusive use, benefit and occupancy of the

said confederated tribes and as a general Indian
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reservation, upon which might be placed other

friendly tribes and bands of Indians, a part of the

lands so ceded and relinquished, which part so set

aside and reserved as an Indian reservation is desig-

nated and known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keeping

with the general Indian policy of the United States,

to enable these Indians to abandon their habits as a

nomadic and uncivilized people and to become ai

self-supporting agricultural and civilized people with

permanent homes on lands thereafter to be allotted

to them in severalty. The lands of said reservation

are arid and without artificial irrigation are value-

less for farming and the growing of agricultural

crops thereon; and said reservation was and is too

small in area to enable these Indians to support them-

selves as a nomadic and uncivilized people as they

had theretofore lived and supported themselves upon
the much larger area occupied and claimed by them.

Upon the making of said treaty the said confederated

bands of Indians removed to and settled upon and

have thereafter remained upon and occupied the

said Indian reservation and began and have con-

tinued to support themselves by farming and the

growing of agricultural crops upon the lands of said

reservation by means of artificial irrigation with the

waters flowing upon said reservation. By the estab-

lishment of this reservation the United States, as

sole owner of the lands and waters thereon, reserved

for irrigation and other beneficial purposes upon the

lands of said reservation and reserved from appro-
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pi'iation under territorial or state laws or otherwise,

all of the waters upon said reservation including

all of tlie waters of said Jocko River, which has its

source and flows wholly within the boundaries of

said reservation. [135]

II.

Defendant admits that the said lands described in

paragraph II of plaintiffs' bill of complaint are

situate within the Flathead Indian Reservation, in

Lake County, State of Montana ; but as to whether

plaintiffs were at the time of filing the complaint

herein or are now the owners thereof, this defendant

is without knowledge.

III.

Defendant admits that said land is arid agricul-

tural land, and that irrigation thereof is necessary

to produce crops thereon. But defendant is without

knowledge as to the quantity or kind of crops said

land will produce when irrigated, whether 64 acres

thereof can be irrigated, or whether one inch of

water per acre, or 1 2/5 cubic feet of water per sec-

ond is required for the reasonable irrigation of 64

acres of said land. That as to the value of said land

without such alleged water right or water for irriga-

tion thereof and for domestic use, defendant is with-

out knowledge ; but defendant denies that said lands

and alleged water right are worth more than $7000.00,

but, on the contrary alleges that said land and alleged

water right are worth less than $3000.00.
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IV.

Defendant denies that Madaline Michel, a Flat-

head Indian of the Flathead tribe or nation of In-

dians, incorrectly designated in plaintiffs' complaint
as Madaline Machel, made allotment No. 1447 for

the lands described in paragraph IV of plaintiffs'

complaint prior to May 29, 1908, or at any other

time; on the contrary, defendant alleges that the

United States of America, acting by and through the

Acting Secretary of the Department of the Interior,

upon recommendation of the Acting Commissioner of

Indian Affairs, did, on or about June 20, 1908, allot

unto said Madaline Michel allotment No. 1447, com-
prising the lands [136] described in paragraph IV
of plaintiff's complaint. Defendant admits that the

lands so allotted to Madaline Michel were by the

United States conveyed in trust for the benefit of said

allottee by trust patent on or about October 8, 1908.

Defendant denies that under the provisions of

said trust patent or under the Statutes of the United
States of America said allottee v^as given the right

to so much water as may be required to irrigate said

lands without cost to said allottee for construction

of the irrigation system of said Flathead Irrigation

Project as alleged by plaintiffs. On the contrary,

defendant alleges that the lands within the Madaline
Michel allotment as described by plaintiffs were
thereafter, on or about June 20, 1927, conveyed to

Gustav Nordquist and John Nilson, purchasers from
the United States, by patent in fee ; that by the terms
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of said patent in fee there was expressly reserved by

the United States upon the hinds thereby conveyed

a lien prior and superior to all other liens for the

amount of costs and charges due to the United

States for and on account of construction of the ir-

rigation system or acquisition of water rights by

which said lands have been or are to be reclaimed,

as provided and prescribed by Act of Congress of

May 18, 1916 (39 Stat., 123) ; that said Hen so re-

served unto the United States has never been satis-

fied and remains in full force and effect, and that

the debt thereby secured remains unpaid.

Defendant denies that plaintiffs purchased the in-

terest of said allottee in and to said lands about

February, 1927. Defendant alleges that memoran-

dum of sale to plaintiffs of the lands described in

paragraph IV of plaintiffs' complaint was approved

by the Department of the Interior of the United

States Government on May 27, 1927. Defendant

admits that, as hereinbefore alleged, said lands were

conveyed to said plaintiffs by patent in fee dated

June 20, 1927. [137]

Defendant is wdthout knowledge as to whether

plaintiffs are now^ the owaiers of all the interest said

allottee had in and to said lands. Defendant denies

that said Indian allottee had any such water right

as alleged in paragraph IV of plaintiffs' complaint;

and denies that plaintiffs have acquired, or are now

the owners of any such water right. And defendant

further denies that plaintiffs, as such alleged owners
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or successors in interest, or otherwise, are entitled

to water to the amount or extent of one and two-
fifths cubic feet per second or in any amount what-
soever to irrigate said lands without payment of
costs of construction of said Flathead Project irri-

gation system incurred prior to the time of such
purchase.

Defendant admits that an irrigation ditch was
constructed by the United States Government in or
about the year A. D. 1884, as part of the govern-
ment's irrigation system on said Indian Reserva-
tion, for the purpose of conducting the waters of
said Jocko River to Indian reservation lands adja-
cent thereto; defendant denies that any ditch such
as that mentioned in paragraph IV of plaintiffs'

complaint was constructed about the year 1884 or
at any other time by said Indian allottee or others
to irrigate said lands; and defendant denies that
said lands were ever irrigated by any ditch other
than the one constructed by the government as
aforesaid. Defendant denies that any person or
persons at any time appropriated 64 inches of water,
or any other quantity of water of said river for
irrigation or other beneficial use upon said lands
in said reservation. And defendant avers that all

water used by any persons at any time for irriga-

tion or other beneficial use upon said lands was
furnished to them by the Government of the United
States, through its said irrigation system. De-
fendant further denies that said Indian allottee
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or others ever diverted or used the waters of said

creek otherwise than as said waters were allocated

and [138] distributed to them for irrigation of said

lands by the United States, through said govern-

ment irrigation system. And defendant further

denies that any person or persons ever irrigated

said lands to the extent of the whole thereof, to-wit,

eighty acres, as alleged in paragraph IV of plain-

tiffs' complaint, or to any extent in excess of 64

acres. And defendant is without knowledge whether

any person, who at any time used the waters of

said stream for irrigation or other beneficial use

upon said lands, was a predecessor in interest of

plaintiffs or whether plaintiffs have succeeded to the

alleged rights of such person.

Defendant denies that said Indian allottee did or

could appropriate, or become the owner, or become

vested with the prior right to the use of 64 inches

or any quantity whatsoever of the waters of said

Jocko River on said reservation. And defendant

denies that there ever was conveyed to plaintiffs,

by their predecessor in interest, any vested prior

right to the use of any waters of said Jocko River,

or that vested prior right or any vested prior right

whatsoever, to any waters of said river, ever became

appurtenant to the said lands claimed by plaintiffs

in said reservation. Defendant further avers that

all waters of said Jocko River ever used by plain-

tiffs, or their predecessor in interest, or by any

persons whomsoever for irrigation or other bene-
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ficial use upon said lands, were waters allocated and

distributed by the Government of the United States,

through its said irrigation system, in the adminis-

tration of the waters of said river owned by the

United States, for the equal use and l)enefit of all

lands within said reservation, and defendant further

alleges that no allottee or individual owner of said

lands within said reservation, could or can acquire

any individual or vested rights to the use of any

of said waters, or the w^aters of any . stream on said

reservation. And defendant denies that defendant,

in his individual capacity, or otherwise, ever inter-

fered with any water [139] rights of plaintiffs.

Defendant further denies that plaintiffs, by ap-

propriation or otherwise, ever became, or are now
entitled to the use of said water, or any water,

without the payment of costs of operation or main-

tenance incurred by the Flathead Irrigation Service

or Project. And defendant denies that plaintiffs

are entitled to the use of said waters without inter-

ference by defendant in behalf of the Government

of the United States in the administration and dis-

tribution of said water.

V.

Defendant denies that while plaintiffs were owners

of said lands or water right, or any other time, or

in any other circumstances, or while plaintiffs were

in the use, possession or enjoyment thereof, or

at any other time, or under any other circum-

stances, defendant wrongfully, illegally or unlaw-

fully claimed or claims any w^ater right of plain-
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tiffs to 64 inches or any other quantity of water,

under the laws, treaties and statutes of the United

States, or otherwise, in relation to said Flathead

Irrigation Project, or otherwise, but, on the con-

trary, alleges that plaintiffs have no water right

upon said reservation other than as herein men-

tioned.

Defendant admits that as manager of said irri-

gation project he has claimed, and still claims, that

plaintiffs never had, nor have any absolute right

to, nor were, nor are, entitled to, any certain quan-

tity of the waters of said Jocko River oth.er than

such amount of the waters thereof apportioned,

allocated and distributed to them for the irrigation

of the portion of said lands actually under cultiva-

tion at the time said waters were necessary and

used in the irrigation of crops thereon, but denies

that in his individual capacity he has made such

claims or allegations. And defendant denies that

defendant ever unlawfully diverted any waters

from said Jocko River to which [140] plaintiffs

were or are entitled, or unlawfully deprived plain-

tiffs of the use and ])enefit thereof, or of any waters

of said river. And defendant denies that either

individually, or otherwise, except as such project

manager, he has ever had, claimed or asserted any

right in or to the waters of said river or any part

thereof ; and avers that each and every right in and

to the waters of said river ever asserted or claimed

by defendant was on behalf of the United States

and in his capacity as Project Manager of said
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Flathead Irrigation Project, under the direction

and authority, in that behalf, of the Secretary of

the Interior of the United States Government. De-

fendant denies that the rights asserted by him in

the administration of the waters of said Jocko River

are inferior or subseqiient in time or in any wise

to any right or alleged rights of plaintiffs, or any
other person.

VI.

Defendant denies that he at any time Tinlawfully,

illegally or wrongfully, or otherwise, diverted any
water, belonging to plaintiffs, from said Jocko
River, or prevented any such water from entering

plaintiffs' ditches; or that defendant unlawfully,

illegally or wrongfully, or otherwise, took or di-

verted, or carried in the irrigation ditches of said

Flathead Irrigation Project, any water belonging

to plaintiffs against the will, wish and consent of

plaintiffs, or otherwise. And defendant denies that

defendant unlawfully, illegally or wrongfully de-

prived plaintiffs of any water of said river, or

unlawfully asserted the right of defendant so to do.

Defendant further denies that he unlawfully,

illegally or wrongfully caused to be levied or as-

sessed against plaintiffs charges for operation or

maintenance of said Flathead Irrigation Project
in the sum of |64.20 for the year 1929, or any other

amount for said year, or for any other year; and
defendant [141] further denies that he unlawfully,

wrongfully or illegally caused to be levied or as-

sessed against plaintiffs construction charges in the
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sum of $ , or any other sum, for the year

1929, or for any other year. Defendant further

denies that he will unlawfully, illegally or wrong-

fidly in the following years make charges or claims

against plaintiffs for construction, operation or

maintenance of said irrigation project.

Defendant, however, admits and avers that as a

duly authorized employee and as said manager in

behalf of the United States Government, under the

direction and authority of the Secretary of the

Interior, pursuant to the laws and statutes of the

United States, he assessed against said lands claimed

by plaintiifs the sum of $32.00 as charges for con-

struction and the sum of $68.44 as charges for oper-

ation and maintenance of said irrigation system for

the year last above mentioned, and similar charges

for preceding year, and further alleges that said

charges, and each thereof, were and are lawful and

proper.

Defendant denies that plaintiffs have their own
independent irrigation system acquired prior to

June 21, 1906, or at any other time, or at all; or

that any such independent irrigation system was

ever reserved by or to the predecessor in interest

of plaintiffs, or acquired by plaintiffs from said

predecessor or in any other manner; or that any

such alleged independent irrigation system exempts,

or could or can exempt, said lands from said charges

for construction, operation or maintenance of said

Flathead Irrigation Project.
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YII.

Defendant denies that by any act or claims of

defendant in his individual capacity, or as said

Project Manager, or otherwise, or at all, any water

right of plaintiffs is clouded, or that plaintiffs

are unable to have the free use and enjoyment of

any water owned by plaintiffs, but alleges, on the

contrary, [142] that plaintiffs have no independent

water right in the waters of said Jocko River. And
defendant further denies that plaintiffs have suf-

fered or will suffer any great or irreparable injury

or damages, or any damage at all, unless defend-

ant is enjoined and restrained by order or decree

of this Honorable Court from interfering with

plaintiffs' rights, or alleged rights, set up in their

bill of complaint.

Defendant further avers that each and all acts

performed by him, in the administration and oper-

ation of said Flathead Irrigation Project, have
been lawfully performed by him as employee and

Manager for the United States Government, pur-

suant to the laws thereof, under the authority, di-

rection, rules and regulations of the Secretary of

the Interior of the United States.

VIII.

Defendant denies that the value of the water or

water right mentioned in paragraph VIII of plain-

tiffs' complaint, exclusive of interest and costs,

exceeds the sum of $3000, or that the same has

any value in excess of $1500.00. And in this con-
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nection, defendant denies that said alleged water

or water right or title thereto is or can be in con-

troversy in this action or can be adjudicated herein,

ifor the reason that such adjudication would involve

the respective rights thereto of plaintiffs and of

the United States, which is not joined as party here-

to, and that the value thereof is therefore imma-

terial. And defendant denies that the matter in

controversy, exclusive of interest and costs, ex-

ceeds the sum or value of $3000.00.

IX.

! Defendant denies that this action, or suit in

equity, is necessary to prevent a multiplicity of

suits.

X.

Defendant denies that plaintiffs have no plain,

speedy or adequate remedy at law. [143]

XI.

Defendant denies each and every averment con-

tained in plaintiffs' complaint not hereinbefore

specifically admitted or denied.

For further answer and first affirmative defense

to the bill of complaint herein, defendant says

:

I.

That by a treaty between the United States and

the confederated tribes of Flathead, Kootenai and

Upper Pend d'Oreilles Indians made July 16, 1855

(12 Stat., 975) ratified March 8, 1859 and pro-
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claimed April 15, 1859, the confederated tribes

ceded, released and conveyed to the United States

all their right, title, and interest in and to a large

portion of the country then occupied or claimed

by them being in what is now the Northwestern

part of the State of Montana; and the United

States set aside and there reserved for the exclusive

use, benefit and occupancy of the said confederated

tribes and as a general Indian reservation, upon

which might be placed other friendly tribes and

bands of Indians, a part of the lands so ceded and

relinquished, which part so set aside and reserved

as an Indian Reservation, is designated and known

as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in

keeping with the general Indian policy of the

United States, to enable these Indians to abandon

their habits as a nomadic and uncivilized people

and to become a self-supporting agricultural and

civilized people with permanent homes on lands

thereafterwards to be allotted to them in severalty.

The lands of said reservation are arid and without

artificial irrigation are valueless for farming and

the growing of agricultural crops thereon ; and said

reservation was and is too small in area to enable

these Indians to support themselves as a nomadic

and uncivilized people as [144] they had thereto-

fore lived and supported themselves upon the much

larger area occupied and claimed by them. Upon

the making of said treaty the said confederated
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bands of Indians removed to and settled upon and

have thereafter remained upon and occupied said

Indian Reservation and began and have continued

to support themselves by farming and the growing

of agricultural crops upon the lands of said reser-

vation by means of artificial irrigation with the

waters flowing upon said reservation. By the estab-

lishment of this reservation the United States, as

sole owner of the lands and waters thereon, re-

served for irrigation and other beneficial uses upon

the lands of said reservation and exempted from

appropriation under territorial or state laws or oth-

erwise, all of the waters upon said reservation in-

cluding all the waters of the Jocko River, which

has its source and flows wholly within the boun-

daries of said reservation.

II.

That the only right plaintiffs, or their predeces-

sor in interest, ever had to use said waters or any

part thereof, was and is the right to use for irriga-

tion and other beneficial purposes, the amount of

said waters apportioned and distributed to them

under the laws of the United States and the rules

and regulations of the Secretary of the Interior of

the United States Government, subject to lawful

charges for operation, maintenance and construc-

tion of said project thereunder; and that neither the

said water, nor any part thereof, on said Indian

Reservation, was or could be appropriated, or title

thereto acquired by plaintiffs, or by their alleged
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predecessor, or by any person, by such alleged ap-

propriation.

And for a further and second affirmative defense

to the bill of complaint herein, defendant

says: [145]

I.

That the said Jocko River mentioned in plain-

tiffs' complaint is entirely within the confines of

the Flathead Indian Reservation and that all right,

title and interest in the waters of said stream and

the possession, control, use and administration

thereof, have been, during all the times mentioned

in said complaint, and now are reserved to and
vested in the United States, under the exclusive

jurisdiction and control of the Congress of the

United States, for the equal use and benefit of all

lands within said reservation under the laws,

treaties and statutes of the United States, and not

subject to the laws of the state of Montana relative

to the appropriation of waters; that the only right

plaintiffs, or their predecessor in interest, ever

had to use said waters or any part thereof, was and
is the right to use, for irrigation and other bene-

ficial purposes, the amount of said waters appor-

tioned and distributed to them under the laws of

the United States and the rules and regulations of

the Secretary of the Interior of the United States

Government, subject to lawful charges for opera-

tion, maintenance and construction of said project

thereunder; and that neither the said water, nor anv



G. J. Moody, et ah 151

part thereof, on said Indian Reservation, was or

conld be appropriated, or title thereto acquired by

plaintiffs, or by their alleged predecessor, or by

any persons, by such alleged appropriation.

II.

Defendant further avers that all acts performed

by Defendant C. J. Moody as Project Manager of

the Flathead Irrigation Project, and complained

of in plaintiffs' complaint, with regard to the lands

and waters mentioned therein, were and are, and

will continue to be proper and lawful acts in pur-

suance of the orders, rules and regulations of the

Secretary of the Interior of the United States, made

and promulgated by said Secretary, under and by

virtue of the authority vested in him by the laws

and statutes [146] of the United States to carry

the same into effect.

III.

Defendant further avers that a decree by this

Honorable Court declaring plaintiffs the owners of

certain water-rights in the waters of said Jocko

River by appropriation as against the said rights

of the United States, as demanded by plaintiffs, will

decrease the supply of waters available for dis-

tribution by the United States for the equal use

and benefit of the land of said reservation irrigable

therefrom as contemplated by law.

IV.

Defendant further avers that such decree would

constitute an interference with the administration
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of the waters of said Jocko River on said reserva-

tion, as administered through the irrigation sys-

tem constructed and owned by the Government of

the United States, and would tend to hamper and

prevent the United States from administering and

distributing necessary waters to a large number of

Indians and others on said reservation entitled

thereto for irrigation purposes under the treaties

and laws of the United States; and would tend to

hamper or disrupt the administration of said

water on said reservation by the United States Gov-

ernment.

And for a further and third affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975), ratified March

8, 1859 and proclaimed April 15, 1859, the confed-

erated tribes ceded, released and conveyed to the

United States all their right, title and interest in

and to a large portion of the country then occu-

pied or claimed by them being [147] in what is now

the Northwestern part of the state of Montana ; and

the United States set aside and there reserved for

the exclusive use, benefit and occupancy of the said

confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands
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so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation.

The purpose and effect of tliis treaty was, in keep-

ing with the general Indian policy of the United

States, to enable these Indians to ahandon their

habits as a nomadic and uncivilized people and to

become a self-supporting agricultural and civilized

people with permanent homes on lands thereafter

to be allotted to them in severalty. The lands of

said reservation are arid and without artificial ir-

rigation are valueless for farming and the growing

of agricultural crops thereon; the said reservation

was and is too small in area to enable these Indians

to support themselves as a nomadic and uncivilized

people as they had theretofore lived and supported

themselves upon the much larger area occupied and

claimed by them. Upon the making of said treaty

the said confederated bands of Indians removed to

and settled upon and have thereafter remained upon

and occupied said Indian reservation and began and

have continued to support themselves by farming

and the growing of agricultural crops upon the

lands of said reservation by means of artificial irri-

gation wdth the waters flowing upon said reserva-

tion. By the establishment of the reservation, the

United States, as sole owner of the lands and

waters thereon, reserved for irrigation and other

beneficial uses upon the said lands of said reserva-

tion and exempted from appropriation imder terri-

torial or state laws or otherwise, all of i\\Q waters
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upon said reservation including all of the waters

of the Jocko River, which has its source and flows

wholly within the boundaries of said reserva-

tion. [148]

II.

That the only right plaintiffs, or their predecessor

in interest, ever had to use said waters or any part

thereof, was and is the right to use for irrigation

and other beneficial purposes, the amount of said

waters apportioned and distributed to them under

the laws of the United States and the rules and

regulations of the Secretary of the Interior of the

United States Government, subject to lawful

charges for operation, maintenance and construc-

tion of said project thereunder; and that neither

the said water, nor any part thereof, on said Indian

reservation, was or could be appropriated, or title

thereto acqviired by plaintiffs, or by their alleged

predecessor, or by any person, by such alleged ap-

propriation.

III.

That by this action plaintiffs seek to assert al-

leged rights by appropriation in the waters of said

Flathead Indian Reservation adverse to the rights

of the United States which are being administered

by defendant on its behalf, and to adjudicate the

respective property rights of plaintiffs and of the

United States in and to waters originating and

flowing upon said Indian reservation, and to quiet

title in and to said alleged waters and water rights

of plaintiffs as against the United States.
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IV.

That the matters and issues referred to in para-

graph III of this affirmative defense are not prop-

erly before the Court and cannot properly be ad-

judicated herein ; that as to such issues the United

States is a necessary party, but is not joined as

such herein ; that this court consequently is without

the necessary party defendant and without jurisdic-

tion to adjudicate the said matters or to quiet plain-

tiffs' alleged title to water rights by appropriation

as against the reserved rights of the United States

in the said waters. [149]

And for a further and fourth affirmative defense

to the bill of complaint herein, defendant says:

I.

That by this action plaintiffs seek to adjudicate

their alleged water rights and to enjoin defendant

from interfering therewith, and from asserting that

they have no water rights in the Jocko River, and

from clouding their alleged title to water rights;

and further to determine the legality of the said

charges assessed against them by defendant as

Project Manager of Flathead Irrigation Project

for the year 1929, and to enjoin the assessment of

such charges against them.

II.

That the said alleged water rights of plaintiffs

are not in controversy herein for the reason that

adjudication thereof would involve the question

of the respective rights of plaintiffs and the United
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States in the waters of Jocko River, and that the

United States is not a party hereto and that this

Court has therefore no jurisdiction over said ques-

tion; that the vakie of the said alleged water rights

of plaintiffs in no event exceeds the sum of

$1,500.00, but that the value thereof is immaterial

for the reason that the said water rights are not

properly in issue herein.

III.

That the lands of the said Madaline Michel allot-

ment, described in paragraph IV of plaintiffs'

complaint, were, on or about June 20, 1927, con-

veyed to Gustav Nordquist and John Nilson, pur-

chasers from the United States, by patent in fee;

that by the terms of said patent in fee there was

expressly reserved by the United States upon the

lands thereby conveyed a lien prior and superior to

all other liens for the amount of costs and charges

due to the United States for and on account of

construction of the irrigation system or acquisition

of water [150] rights by which said lands have been

or are to be reclaimed, as provided and prescribed

by Act of Congress of May 18, 1916 (39 Stat., 123),

that said lien upon said lands so reserved unto the

United States has never been satisfied and remains

in full force and effect, and that the debt thereby

secured remains unpaid.

IV.

That the Secretary of the Interior was author-

ized by law to fix charges for the construction and
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operation and maintenance of the Flathead Irri-

gation Project, said charges to be paid to the United

States, in accordance with the laws of the United

States, by owners of the lands irrigated from the

irrigation systems of said project; that such charges

complained of in plaintiffs' complaint, assessed by

defendant under the direction and authority of the

Secretary of the Interior, were and are lawful and

proper; that the same are due and remain unpaid

and constitute liens upon said lands as aforesaid.

V.

That by reason of the premises, plaintiffs are

precluded from questioning the validity of said

charges mentioned in plaintiffs' complaint.

And for a further and fifth affirmative defense to

the bill of complaint herein, defendant says

:

I.

That by this action plaintiffs seek to adjudicate

their alleged water rights and to enjoin defendant

from interfering therewith, and from asserting that

they have no water rights in the Jocko River, and

from clouding their alleged title to w^ater rights;

and further to determine the legality of the said

charges assessed against them by defendant as Pro-

ject Manager of Flathead Irrigation Project for

the year 1929, and to enjoin the assessment of such

charges against them. [151]
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II.

That the said alleged water rights of plaintiffs are

not in controversy herein for the reason that adjudi-

cation thereof would involve the question of the

respective rights of plaintiffs and the United States

in the waters of Jocko River, and that the United

States is not a party hereto and that this Court has

therefore no jurisdiction over said question; that

the value of the said alleged water rights of plain-

tiffs in no event exceeds the sum of $1,500.00, but

that the value thereof is immaterial for the reason

that the said water rights are not properly in issue

herein.

III.

That during the year 1927, Gustav Nordquist

and John Nilson became the successful bidders for

the lands described in plaintiffs' complaint at a

government sale of lands within said Flathead In-

dian Reservation and memorandum of sale of said

lands to said bidders was thereafter approved by

the Department of the Interior of the United

States Government; that, as one of the conditions

of sale of said lands, said Gustav Nordquist and

John Nilson on March 15, 1927 did enter into writ-

ten agreement wtih Charles E. Coe, Superintendent

of said Flathead Indian Reservation, covenanting

to pay all charges for the construction and opera-

tion and maintenance of said irrigation project

assessed or to be assessed against said lands under

the laws of the United States. That said agreement

was duly recorded in the office of the County Clerk
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and Recorder of Lake County, State of Montana;

that the covenants therein made to pay said charges

are covenants running with said lands and con-

stitute liens thereon, and plaintiffs are bound

thereby.

IV.

That the Secretary of the Interior was author-

ized by law to fix charges for the construction and

operation and maintenance [152] of the Flathead

Irrigation Project, said charges to be paid to the

United States in accordance with the laws of the

United States, by owners of the lands irrigated

from the irrigation systems of said project; that

such charges complained of in plaintiffs' complaint,

assessed by defendant under the direction and au-

thority of the Secretary of the Interior, were and

are lawful and proper; that the same are due and

remain unpaid and constitute liens upon said lands

as aforesaid.

V.

That by reason of the premises, plaintiffs are

precluded from ([uestioning the validity of said

charges mentioned in plaintiffs' complaint.

And for a further and sixth affirmative defense

to the bill of complaint herein, defendant says:

I.

That by a treaty between the United States and

the confederated tribes of Flathead, Kootenai and

Upper Pend d'Oreilles Indians made July 16, 1855

(12 Stat. 975), ratified March 8, 1859 and pro-
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claimed April 15, 1859, the confederated tribes

ceded, released and conveyed to the United States

all their right, title and interest in and to a large

portion of the country then occupied or claimed by

them being in what is now the Northwestern part of

the State of Montana; and the United States set

aside and there reserved for the exclusive use, bene-

fit and occupancy of the said confederated tribes

and as a general Indian reservation, upon which

might be placed other friendly tribes and bands of

Indians, a part of the lands so ceded and relin-

quished, which part so set aside and reserved as an

Indian reservation is designated and known as the

Flathead Indian Reservation. The purpose and
effect of this treaty was, in keeping with the gen-

eral Indian policy of the United States, to enable

these [153] Indians to abandon their habits as a

nomadic and uncivilized people and to become a

self-supporting agricultural and civilized people

with permanent homes on lands thereafterwards to

be allotted to them in severalty. The lands of said

reservation are arid and without artificial irriga-

tion are valueless for farming and the growing of

agricultural crops thereon; and said reservation

was and is too small in area to enable these Indians
to support themselves as a nomadic and uncivil-

ized people as they had theretofore lived and sup-

ported themselves upon the much larger area occu-

pied and claimed by them. Upon the making of

said treaty the said confederated bands of Indians
removed to and settled upon and have thereafter
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remained upon and occupied said Indian reserva-

tion and began and have continued to support

themselves by farming and the growing of agri-

cultural crops upon the lands of said reservation

by means of artificial irrigation with the waters

flowing upon said reservation. By the establish-

ment of this reservation the United States as sole

owner of the lands and waters thereon, reserved for

irrigation and other beneficial uses upon the lands

of said reservation and exempted from appropria-

tion under territorial or state laws or otherwise,

all of the waters upon said reservation including

all of the waters of the Jocko River, which has its

source and flow^s wholly within the boundaries of

said reservation.

II.

The United States has continuously and at all

times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of this

action, had, asserted and exercised the actual, visi-

ble, open, notorious and exclusive ownership, pos-

session and control of all the waters of said Jocko

River, under claim of title in the United States, as

aforesaid and hostile to the claims of all other

persons whomsoever; that for a period of more
than ten years inmiediately preceding the fil-

ing [154] of this action the United States has by

means of reservoirs, dams, ditches, flumes, head-

gates and other works under the Flathead Irriga-

tion Project taken actual physical jjossession and

control of all of said waters and has at all times
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during said period exercised entire dominion over

and ownership of the said waters and water-rights,

and has delivered such waters to actual users there-

of only under the statutes and laAvs of the United
States and the rules and regulations of the Secre-

tary of the Interior relative to said Flathead Irri-

gation Project, and not otherwise; that at all times

during said period of more than ten years immedi-
ately preceding the filing of this action, the plain-

tiffs and their predecessor have been permitted by
the United States to use only such waters as have
been delivered to them by it under said project;

that during the whole of said period the plaintiffs

and their predecessor have used said waters only
with the permission and consent of the United
States and subject to its asserted title thereto, and
not under claim of title in themselves or adverse to

the title of said United States.

III.

That by reason of the premises the United States

has title by adverse possession in and to all the

waters mentioned in plaintiffs' complaint, and in

and to all the waters of Jocko River as against any
possible claim of title in plaintiffs.

For a further and seventh affirmative defense to

the bill of complaint herein, defendant says

:

I.

Defendant alleges that by a treaty between the

United States and the confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians
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made July 16, 1855 (12 Stat. 975), ratified March

8, 1859 and proclaimed April 15, 1859, the confed-

erated tribes ceded, released and conveyed to the

United [155] States all their right, title and interest

in and to a large portion of the country then occu-

pied or claimed by them being in what is now the

Northwestern part of the State of Montana ; and

the United States set aside and there reserved for

the exclusive use, benefit and occupancy of the said

confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands

so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated

and known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keep-

ing with the general Indian policy of the United

States, to enable these Indians to abandon their

habits as a nomadic and uncivilized people and to

become a self-supporting agricultural and civilized

people with permanent homes on lands thereafter-

wards to be allotted to them in severalty. The

lands of said reservation are arid and without arti-

ficial irrigation are valueless for farming and the

growing of agricultural crops thereon; and said

reservation was and is too small in area to enable

these Indians to support themselves as a nomadic

and uncivilized people as they had theretofore lived

and supported themselves upon the much larger

area occupied and claimed by them. Upon the mak-
ing of said treaty the said confederated bands of
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Indians removed to and settled upon and have

thereafter remained upon and occupied said Indian

reservation and began and have continued to sup-

port themselves by farming and the growing of

agricultural crops upon the lands of said reserva-

tion by means of artificial irrigation with the wa-

ters flowing upon said reservation. By the estab-

lishment of this reservation the United States as

sole owner of the lands and waters thereon, re-

served for irrigation and other beneficial uses upon

the lands of said reservation and exempted from
appropriation under territorial or state laws or

otherwise, all of the waters upon said reservation

including all of the waters of [156] the Jocko River,

which has its source and flows wholly within the

boundaries of said reservation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and exercised the actual,

visible, open, notorious and exclusive ownership,

possession, and control of all the waters of said

Jocko River, under claim of title in the United

States as aforesaid and hostile to the claims of all

other persons whomsoever; that for a period of

more than ten years immediately preceding the

filing of this action the United States has by means

of reservoirs, dams, ditches, fiumes, headgates and

other works under the Flathead Irrigation Project
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taken actual physical possession and control of all

of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regulations of the Secretary of

the Interior relative to said Flathead Irrigation

Project, and not otherwise; that at all times during

said period of more than ten years immediately

preceding the filing of this action, the plaintiffs and

their predecessor have been permitted by the United

States to use only such waters as have been deliv-

ered to them by it under said project ; that during

the whole of said period the plaintiffs and their

predecessor have used said waters only with the

permission and consent of the United States and

subject to its asserted title thereto, and not under

claim of title in themselves or adverse to the title

of said United States.

III.

That by reason of the premises the plaintiffs are

barred by the provisions of Sections 9015, 9016, 9018

and 9041 of the [157] Revised Codes of tlie State

of Montana 1921, from asserting any right, title

or interest in or to said waters or water-rights

adverse to the United States or to this defendant.

And for a further and eighth affirmative defense

to the bill of complaint herein, defendant says:
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I.

That by a treaty between the United States and
the confederated tribes of Flathead, Kootenai and
Upper Pend d'Oreilles Indians made July 16, 1855

(12 Stat. 975), ratified March 8, 1859 and pro-

claimed April 15, 1859, the confederated tribes

ceded, released and conveyed to the United States

all their right, title and interest in and to a large

portion of the country then occupied or claimed
by them being in what is now the Northwestern
part of the State of Montana; and the United
States set aside and there reserved for the exclu-

sive use, benefit and occupancy of the said con-

federated tribes and as a general Indian reserva-

tion, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands
so ceded and relinquished, which part so set aside

and reserved as an Indian reservation is designated
and known as the Flathead Indian Reservation.

The purpose and eftect of this treaty was, in keep-
ing with the general Indian policy of the United
States, to enable these Indians to abandon their

habits as a nomadic and uncivilized people and to

become a self-supporting agricultural and civilized

people with permanent homes on lands thereafter-

wards to be allotted to them in severalty. The
lands of said reservation are arid and without arti-

ficial irrigation are valueless for farming and the

growing of agricultural crops thereon; and said

reservation was and is too small in area to enable
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these Indians to support themselves as a nomadic

and uncivilized people as they had theretofore lived

and supported themselves upon the much larger

area occupied and claimed by them. [158] Upon

the making of said treaty the said confederated

bands of Indians removed to and settled upon and

have thereafter remained upon and occupied said

Indian reservation and began and have continued

to support themselves by farming and the growing

of agricultural crops upon the lands of said reser-

vation by means of artificial irrigation with the

waters flowing upon said reservation. By the estab-

lishment of this reservation the United States as

sole owner of the lands and waters thereon, re-

served for irrigation and other beneficial uses upon

the lands of said reservation and exempted from

appropriation under territorial or state laws or

otherwise, all of the waters upon said reservation

including all of the waters of the Jocko River,

which has its source and flows wholly within the

boundaries of said reservation.

II.

That the United States has continuously and at

all times since about the year 1855 and for a period

greatly exceeding ten years prior to the filing of

this action, had, asserted and exercised the actual,

visible, open, notorious and exclusive ownership,

possession and control of all the waters of said

Jocko River, under claim of title in the United
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States as aforesaid and hostile to the claims of all

other persons whomsoever; that for a period of

more than ten years immediately preceding the fil-

ing of this action the United States has by means
of reservoirs, dams, ditches, Humes, headgates and

other works under the Flathead Irrigation Project

taken actual physical possession and control of

all of said waters and has at all times during said

period exercised entire dominion over and owner-

ship of the said waters and water-rights, and has

delivered such waters to actual users thereof only

under the statutes and laws of the United States

and the rules and regidations of the Secretary of

the Interior relative to said Flathead Irrigation

Project, and not otherwise; that at all times during

said period of more than ten years [159] imme-
diately preceding the filing of this action, the plain-

tiffs and their predecessor have been permitted by

the United States to use only such waters as have

been delivered to them by it under said project;

that during the whole of said period the plaintiff's

and their predecessor have used said waters only

with the permission and consent of the United
States and subject to its asserted title thereto, and
not under claim of title in themselves or adverse to

the title of said United States.

III.

That by reason of the premises the plaintiff's and
their predecessor have been guilty of laches and
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should not now be heard in equity to set up or

assert any right, title or interest in or to said waters

or water-rights adverse to the United States or

to this defendant.

And for a further and ninth affirmative defense

to the bill of complaint herein, defendant says:

I.

That the Secretary of the Interior was authorized

by law to make surveys for the Flathead Irrigation

Project, to fix the charges to be paid by owners of

the lands benefited, to determine what allowances,

if any, should be made for ditches privately con-

structed, and in general to perform any and all

acts and to make such rules and regulations as

might be necessary and proper for the administra-

tion of said Flathead Irrigation Project.

II.

That in accordance therewith the Secretary of

the Interior in 1915 determined that no water had

ever been diverted for or beneficially used by in-

dividuals upon said land described in paragraph II

of plaintiffs' complaint, and that no ditches had

been constructed thereto by individuals, and that

no allowance of any kind should be made as to

said lands. [160]

III.

That such determination was publicly made and

has never been altered, amended or reversed; that

no appeal has been taken therefrom, nor has the
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said determination or decision ever been attacked.

IV.

That plaintiffs should not now be allowed to col-

laterally attack the said determination or decision

in this action, to which the Secretary of the Inte-

rior is a party.

And for a further and tenth affirmative defense

to the bill of complaint herein, defendant says:

I.

That by this action plaintiffs seek to adjudicate

their alleged water rights and to enjoin defendant

from interfering therewith, and from asserting that

they have no water rights in said Jocko River, and

from clouding their alleged title to water rights;

and further to determine the legality of the said

charges assessed against them by defendant as

Project Manager of Flathead Irrigation Project

for the year 1929, and to enjoin the assessment of

such charges against them.

II.

That the said alleged water rights of plaintiffs

are not in controversy herein for the reason that

adjudication thereof would involve the question of

the respective rights of plaintiffs and the United

States in the waters of the Jocko River, and that

the United States is not a party hereto and that

this Court has therefore no jurisdiction over said

question; that the value of the said alleged water
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rights of plaintiffs in no event exceeds the sum

of $1,500.00, l)iit that the vahie thereof is immate-

rial for the reason that the said water rights are

not properly in issue herein. [161]

III.

That the lands of the said Madaline Michel al-

lotment, described in paragraph IV of plaintiffs'

complaint, were, on or about June 20, 1927, con-

veyed to Gustav Nordquist and John Nilson, pur-

chasers from the United States, by patent in fee;

that by the terms of said patent in fee there was

expressly reserved by the United States upon the

lands thereby conveyed a lien prior and superior

to all other liens for the amount of costs and

charges due to the United States for and on

account of construction of the irrigation system

or acquisition of water rights by which said lands

have been or are to be reclaimed, as provided and

prescribed by Act of Congress of May 18, 1916

(39 Stat., 123) ; that said lien upon said lands so

reserved unto the United States has never been

satisfied and remains in full force and effect, and

that the debt thereby secured remains unpaid.

IV.

That during the year 1927, Gustav Nordquist and

John Nilson became the successful bidders for the

lands described in plaintiffs' complaint at a govern-

ment sale of lands within said Flathead Indian

Reservation and memorandum of sale of said lands
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to said bidders was thereafter approved by the

Department of the Interior of the United States

Grovernment; that as one of the conditions of sale

of said lands, said Gustav Nordquist and John Nil-

son on March 15, 1927 did enter into written agree-

ment with Charles E. Coe, Superintendent of said

Flathead Indian Reservation, convenanting to pay
all charges for the construction and operation and
maintenance of said irrigation project assessed or
to be assessed against said lands under the laws
of the United States. That said agreement was
duly recorded in the office of the County Clerk and
Recorder of Lake County, State of Montana; that
the covenants therein made to pay said charges are
covenants running with said lands and constitute
liens thereon, and plaintifes are bound thereby. [162]

V.

That the Secretary of the Interior was authorized
by law to fix charges for the construction and opera-
tion and maintenance of the Flathead Irrigation

Project, said charges to be paid to the United
States in accordance with the laws of the United
States, by owners of the lands irrigated from the

irrigation systems of said project; that such charges
complained of in plaintiffs' complaint, assessed by
defendant under the direction and authority of the

Secretary of the Interior, were and are lawful and
proper; that the same are due and remain unpaid
and constitute liens upon said lands as set forth
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in sub-paragraphs III and IV of this separate

defense.

VI.

That plaintiffs have not pleaded that they have

sustained or will sustain any damage by reason

of the alleged acts against which they seek to en-

join defendant.

VII.

That for the said reasons the matters in contro-

versy, exclusive of interest and costs, do not exceed

the sum or value of $3000 and that this Court has

therefore no jurisdiction thereof.

WHEREFORE defendant having fully an-

swered plaintiffs' complaint, prays that plaintiffs'

action herein be dismissed ; and that defendant have

and recover costs of this action.

WELLINGTON D. RANKIN,

United States Attorney for the

District of Montana.

ARTHUR P. ACHER,
HOWARD A. JOHNSON,

Assistant United States Attorney

for the District of Montana.

BENJ. P. HOWARD,
Attorneys for defendants C. J.

Moody, and C. J. Moody as Proj-

ect Manager of Flathead Irriga-

tion Project. [163]
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State of Montana,

County of Cascade.—^ss.

Howard A. Johnson, being first duly sworn ac-

cording to law, deposes and says: That he is one

of the attorneys for defendant in the above en-

titled action and makes this verification for the

reason that said defendant is not present and doejs

not reside in said County of Cascade, State of

Montana, where affiant now is and has Ms office;

that he has read and knows the contents of the
above and foregoing answer and that the same are
true according to his best knowledge, information
and belief.

HOWARD A. JOHNSON.
Subscribed and sworn to before me this 1st day

of May, 1930.

(Seal) C. J. KEGAL,
Deputy Clerk U. S. Court.

[Endorsed]
: Filed May 1, 1930. [164]

That on May 13, 1930, Reply was duly filed herein
in case No. 903 as follows, to-wit: [165]

(Title of Court and Cause—No. 903.)

I.

Now come the plaintiffs in the above entitled
action, and in reply to the answer of defendant,
deny each and every allegation of said answer,'
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;save and except as the same is alleged in plaintiffs'

complaint.

II.

Plaintiffs deny each and every allegation of the

further answer and first affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiff's'
'

complaint.

III.

Plaintiffs deny each and every allegation of the

further answer and second affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiffs'

complaint.

IV.

Plaintiffs deny each and every allegation of the

further answer and third affirmative defeiLse of

defendant, [166] except as any material matter

or thing therein alleged may have been stated in

plaintiffs ' complaint.

V.

Plaintiffs deny each and every allegation of the

further answer and fourth affirmative defense of

defendant, except as any material matter or thing

therein alleged may have been stated in plaintiffs'

comi3laint.

VI.

Plaintiffs deny each and every allegation of the

furtlier answer and hftli affirmative defense of

defendant except as any material matter or thing
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therein alleged ma}^ have been stated in plaintiffs'

complaint.

VII.

Plaintiffs deny each and every allegation of the

further answer and sixth affirmative defense of

defendant, except as any material matter or thing
therein alleged may have been stated in plaintiffs'

complaint.

VIII.

Plaintiffs deny each and every allegation of the
further answer and seventh affirmative defense of
defendant, except as any material matter or thing
therein alleged may have been stated in plaintiffs'

complaint.

IX.
Plaintiffs deny each and every allegation of the

further answer and eighth affirmative defense of
defendant, except as any material matter or thing
therein alleged may have been stated in plaintiffs'
complaint.

X. [167]

Plaintiffs deny each and every allegation of the
further answer and ninth affirmative defense of
defendant, except as any material matter or thing
therein alleged may have been stated in plaintiffs''
complaint.

XI.
Plaintiffs deny each and every allegation of the

furtlier answer and tenth affirmative defense of
defendant, except as any material matter or thing
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therein alleged may have been stated in plaintiffs'

complaint.

WHEREFORE, Plaintiffs pray for judgment,

as set forth in their complaint, tiled herein.

ELMER E. HERSHEY,
Attorneys for Plaintiffs.

United States of America,

State and District of Montana,

County of Missoula.—ss.

Elmer E. Hershey, being first duly sworn, on his

oath deposes and says:

That he is the attorney for the plaintiff in the

foregoing action and makes this verification for

and on behalf of said plaintiffs for the reason that

said plaintiffs are not within the City of Missoula

where ai!iant resides ; that affiant has read the fore-

going reply and knows the contents thereof, and

that the matters and facts stated therein are true

to the best of his knowledge, information and be-

lief.

ELMER E. HERSHEY.

Subscribed and sworn to before me this 12th day

of May, 1930.

(Seal) RALPH L. ARNOLD,
Notary Public for the State of Montana,

Residing at Missoula, Montana.

My Commission expires December 18, ^9?A.

[Endorsed] : Filed May 13, 1930. [168]
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That on June 12, 1931, Findings of Fact and

Conclusions of Law was duly filed lierein in case

No. 903 as follows, to-wit: [169]

(Title of Court and Cause—No. 903.)

FACTS AND FINDINGS AND CONCLUSIONS
OF LAW.

Findings of Fact.

I.

On October 8, 1908, a trust patent ''free of all

charges or encumbrances whatsoever", was issued

to Madaline Machel for the Southwest Quarter of

the Southeast Quarter of Section Five and the

Northwest Quarter of the Northeast Quarter of Sec-

tion Eight Township Sixteen North Range Nineteen

West Montana Meridian containing eighty acres.

On June 20, 1927, a fee patent was issued to Gustav

Nordquist and John Nilson, and there was inserted

in said patent without any authority from Congress

or any statute whatsoever that said lands were sub-

ject to a Uen for the cost and charges due the United

States on account of the construction of the Irriga-

tion System or acquisition of water, rights by which

said lands have been or are to be reclaimed as re-

quired in the Act of Congress May 18, 1916.

II.

That on or about 1886 said Madaline Machel, with

others constructed a ditch from the Jocko River to

and upon the lands thereafter allotted to her and

patented, and with the sanction and aid of the Sec-
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retaiy of the Interior said allottee and her vendees

continued, without question of their right and title

to so use water so appropriated upon their said

lands, until interfered with by defendant as herehi-

after found.

III.

That Plaintiff has purchased said land and water

appurtenant thereto and is now the owner there-

of. [170]

IV.

That the issues involved in this case are of a value

in excess of $3,000.00.

V.

That said lands are arid in character and require

one inch per acre for the proper irrigation thereto

and that the ditch supplying said land is of sufficient

size to supply such need.

VI.

That defendant V. J. Moody is the Engineer and

Project Manager for the United States, under the

Department of the Interior, of the Flathead Irriga-

tion l^roject upon the Flathead Indian Reservation

in the State of Montana, and as such Engineer and

Project Manager has charge of the construction, op-

eration, management and control of the Flathead In-

dian Irrigation Project and as a part of his duties

collects cost of construction, operation, and main-

tenance, of ditches built and distributed under said

Reclamation Project the water of Jocko River, a



180 Harry C. Smith, et al., vs.

natural stream of flowing water located in Lake

County, Montana.

VII.

That defendant lias interfered with the use of said

ditch and water of plaintiff, claiming to act as the

Project Manager of said Flathead Indian Irrigation

Project and has demanded payment of plaintiff for

construction charges of ditches built by said Irriga-

tion Project and for use of said water upon their

lands.

VIII.

That plaintiff and his predecessors have refused

to recognize defendant's claim and have refused to

pay for the use of said water upon their said lands.

IX.

That the ditch built by said Indian allottees in

1886 was used some four miles by the Flathead Irri-

gation Project when it was commenced and is still

used. [171]

Conclusions of Law.

I.

That the ditch originally built on or about 1886

w^as appurtenant to the lands herein described and

the same was recognized and confirmed by an Act

approved June 21, 1906 (34 Stat. L. p. 354), and as

the private property of said Indian allottees was by

them conveyed, to plaintiff's predecessors and plain-

tiff is now the owner thereof.
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II.

That the insertion in the patents of the alleged

lien was and is surplusage and absolutely void, no

statute authorizing it and a violation of the Consti-

tutional Rights of these Indians.

III.

That defendant's interference with said private

ditch and water right is mere trespass for which he

must personally account and for which his employ-

ment is no defense.

IV.

That as to defendant, plaintiff is entitled to non-

molestation to the full extent of his necessities, which

in no event will exceed one inch per acre.

Opinion incorporated.

Dated this 12th day of June, 1931.

BOURQUIN
Judge.

[Endorsed] : Filed June 12, 1931. [172]

That on June 12, 1931, Decree was duly filed herein

in case No. 903 as follows, to-wit: [173]

(Title of C^ourt and Cause—No. 903.)

DECREE.
This cause came on to be heard at this term and

was argued by counsel; and thereupon, upon con-

sideration thereto, it was ordered, adjudged, and de-

creed as follows, viz:
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That plaiiitift' is entitled to full extent of his ne-

cessities to sufficient water to irrigate his said land

which in no event will exceed one inch per acre of

the waters of Jocko River, a natural stream of flow-

ing water in Lake County, Montana, for use upon
the Southwest Quarter of the Southeast Quarter of

Section Five and the Northwest Quarter of the

Northeast Quarter of Section Eight Township Six-

teen North Range nineteen West Montana Meridian

containing eighty acres, without interference or mo-

lestation on the part of defendant and not subject to

any charge for construction or for operation or for

maintenance of said Flathead Irrigation Project or

Flathead Indian Reclamation Project and the de-

fendant, his servants, agents, and attorneys be en-

joined and restrained from interfering with the

rights of the plaintiff as aforesaid, and that said

defendant, his servants, agents, and attorneys be en-

joined and restrained as such Project Manager from

assessing or causing any assessment against [174]

plaintiff of any kind or nature for the construction,

operation, or maintenance of said Irrigation Project

save to the extent and when duly determined have

been benefits received by said lands from said sys-

tem, and in accordance with said opinion, which is-

sue is reserved herein, and that said defendant, his

servants, agents, and attorneys be enjoined and re-

strained from asserting or claiming that plaintiff

has no water right from the Jocko River in said ditch

so first constructed in 1886 and from any and every

way of clouding plaintiff's right, title, and interest in



C. J. Moody, et al. 183

or to liis said water right and that plaintiff have

judgment against said defendant for the sum of

$10.00 clerk's fees taxed as cost in this action.

Opinion and findings incorporated herehi.

Dated this 12th day of June, 1931.

BOURQUIN
Judge.

[Endorsed] : Filed June 12, 1931. [175]

That on September 9, 1931, Petition for Allow-

ance of Appeal was duly filed in case No. 903 as

follows, to-wit: [176]

(Title of Court and Clause—No. 903.)

PETITION FOR ALLOWANCE OF APPEAL.

The above named defendant feeling himself ag-

grieved by the decree made and entered in this cause

on the 12th day of June, 1931, does hereby appeal

from said decree to the Circuit Court of Appeals for

the Ninth Circuit, for the reasons specified in the

assignment of errors which is filed herewith, and

said defendant prays that his appeal be allowed and

that citation issue as provided by law, and that the

transcript of record, proceedings and papers upon

which said decree was based, duly authenticated, be

sent to the United States Circuit (^ourt of Appeals

for the Ninth Circuit sitting in the City and County

of San Francisco, State of California.
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And }'oiir petitioner further prays that a proper

order touching the security to be required of him to

perfect his appeal be made.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN
United States x\ttorney

D. L. EGNEW
SAM D. GOZA, JR.

Assistant United States Attorneys

BENJ. P. HARWOOD
Irrigation District Attorney

Attorneys for Defendant

[Endorsed] : Filed Sept. 9, 1931. [177]

That on September 9, 1931, Order Allowing Ap-

peal was duly filed herein in case No. 903 as follows,

to-wit: [178]

(Title of Court and Cause—No. 903.)

ORDER ALLOWING APPEAL.
Upon reading and considering the petition for

appeal on hie herein, together with the assignment

of errors on file herein

:

IT IS HEREBY ORDERED that the appeal of

C. J. Moody and C. J. Moody as Project Manager of

the Flathead Irrigation Project, defendant and ap-

pellant, to the United States Circuit Court of Ap-

peals for the Ninth Circuit, be and the same is liei'eby

allowed, upon the filing of a good and sufficient bond
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in the sum of Three Hundred Dollars to be approved

by the court.

Dated this 9th day of September, 1931.

CHARLES N. PRAY
Judge.

[Endorsed] : Filed Sept. 9, 1931. [179]

That on September 9, 1931, Prayer for Reversal

was duly filed herein in case No. 903 as follows,

to-wit: [180]

(Title of Court and Cause—No. 903.)

PRAYER FOR REVERSAL.

Comes now the defendant in the above entitled

action and prays that the decree entered herein in

the District Court of the United States in and for

the District of Montana on the 12th day of June,

1931, be reversed by the United States Circuit (^ourt

of Appeals for the Ninth Circuit, and that such other

and further orders as may be fit and proper in the

premises be made in the above entitled cause by said

Circuit Court of Appeals.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN
United States Attorney

D. L. EGNEW
SAM D. aOZA, JR.

Assistant United States Attorneys

BENJ. P. HARWOOD
Irrigation District Attorney

Attorneys for Defendant
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Personal service of foregoing Prayer for Reversal

admitted and receipt of a copy acknowledged this

10th day of September, 1931.

ELMER E. HERSHEY
Attorney for Plaintiffs

[Endorsed] : Filed Sept. 9, 1931. [181]

That on September 9, 1931, Assignment of Errors

was duly filed herein in case No. 903 as follows,

to-wit: [182]

(Title of Court and Clause—No. 903.)

ASSIGNMENT OF ERRORS. [183]

(/Omes now the defendant in the above entitled

cause and files the following assignment of errors

upon which he relies in the prosecution of his ap-

peal from the decree in said suit made and entered

by the above entitled court on the 12th day of June,

1931, viz:

1. The Court erred in overruling the defendants'

motion to dismiss the bill of complaint.

2. The Court erred in finding and holding that

the trust patent issued to Madeline Machel, the orig-

inal Indian allottee, predecessor in interest of plain-

tiffs herein, on the 8th day of October, 1908, was

*'free and clear of all charges and encumbrances

whatsoever".

3. The (burt erred in finding and holding that

upon the issuance of the trust patent to the Indian
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allottee, plaintiffs' predecessor in interest, "the right

to water attached" to said allotment.

4. The Court erred in finding and holding that

upon the issuance of the trust patent there was vested

in said allottee equitable title to any water right

whatsoever.

5. The Court erred in finding and holding that

on or about 1886, said Indian allottee, predecessor in

interest of plaintiffs herein, individually or with

others, constructed a ditch from the Jocko River to

and upon the lands thereafter allotted to said allot-

tee and patented to plaintiffs.

6. The Court erred in finding and holding that

said Indian allottee and her vendees were interfered

with by defendant in their use of the waters of the

Jocko River through the 1886 ditch.

7. The Court erred in finding and holding that

said Indian allottee, plaintiffs' predecessor, acquired

water rights in the Jocko River by appropriation

through the 1886 ditch.

8. The Court erred in finding and holding that

a water right in the Jocko River became appurte-

nant to the allotment of said Indian allottee, plain-

tiffs' predecessor in interest, as her private property

in severalty. [184]

9. The Court erred in finding and holding that

the supervision and control exercised by the defend-

ant Moody over and upon the water of the Flathead

Irrigation Project as Manager thereof, in behalf of

the United States under the direction of the Secre-
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tary of the Interior, constituted a personal trespass

and "interference'' by him in his capacity as an in-

dividual from which he may be enjoined and for

which he may be made to respond in damages.

10. The Court erred in finding in said suit that

there was inserted in the fee patent issued to Gustav

Nordquist and John Nilson on June 20, 1927, "with-

out any authority from C^ongress or any statute

whatsoever that said lands were subject to a lien

for the cost and charges due the United States on

account of the construction of the Irrigation S.ys-

tem or acquisition of water rights by which said lands

have been or are to be reclaimed as required in the

Act of Congress May 18, 1916".

11. The Court erred in holding that the ditch

originally built in 1886 became the private property

in severalty of said Indian allottee, plaintiffs' prede-

cessor.

12. The Court erred in holding that the ditch

originally built on or about 1886 was appurtenant

to the lands described in the bill of complaint.

13. The (Jourt erred in holding that the act of

Congress approved June 21, 1906 (34 Stat. 354),

recognized and confirmed that the 1886 ditch was

appurtenant to the land described in the bill of com-

plaint.

14. The Court erred in finding and holding that

plaintiffs are now the owners of said ditch and

water right.
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15. The Court erred in finding and holding by its

decree in said suit, that plaintiffs therein are en-

titled, to the full extent of their necessities, to suffi-

cient of the waters of the Jocko River to irrigate

each acre of their said lands, in no event to exceed

one inch per acre. [185]

16. The Court erred in finding and holding by

its decree in said suit, that plaintiffs therein are en-

titled, to the full extent of their necessities, to suffi-

cient of the waters of the Jocko River to irrigate

each acre of their said land, in no event to exceed

one inch per acre, without interference or molesta-

tion on the part of the defendant.

17. The Court erred in finding and holding by

its decree in said suit, that plaintiffs therein are en-

titled, to the full extent of their necessities, not ex-

ceeding one inch per acre, the use of the waters of

the Jocko River upon each acre of their said lands,

without charge for the construction of the ditches

of the said Flathead Irrigation Project.

18. The Court erred in finding and holding by its

decree in said suit, that plaintiffs therein are entitled,

to the full extent of their necessities, not exceeding

one inch per acre, the use of the waters of the Jocko

River upon each acre of their said land, without

charge for operation and maintenance of said Flat-

head Irrigation Project.

19. The Court erred in finding and holding by

its decree in said suit, in enjoining and restraining

"defendant, his servants, agents, and attorneys from
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interfering with the rights of the plaintiffs as afore-

said".

20. The Court erred in finding and holding by its

dfecree in said suit "that the defendant, his servants,

agents, and attorneys be enjoined and restrained as

such Project Manager from assessuig or causing

any assessment against" plaintiffs "of any kind or

nature for the construction" of the ditches if the

Flathead Irrigation Project, "save to the extent and

when duly determined have been benefits received

by said lands from said Project System, and in

accordance with said opinion, wdiich issue is re-

served". [186]

21. The Court erred in finding and holding by its

decree in said suit "that the defendant, his servants,

agents, and attorneys be enjoined and restrained as

such Project Manager from assessing or causing any

assessment against" plaintiffs "of any kind or na-

ture for the operation or maintenance" of said Irri-

gation Project, "save to the extent and when duly

determined have been benefits received by said lands

from said Project System, in accordance with said

opinion, which issue is reserved".

22. The Court erred in finding and holding by its

decree in said suit, that said defendant, his servants,

agents, and attorneys be enjoined and restrained

from asserting or claiming that plaintiffs have no

water rights from the Jocko River in said ditch so

first constructed in 188b "and from any and every
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way of clouding" plaintilt's' ''right, title, and inter-

est in or to their said water rights".

23. The Court erred in finding and holding in

said suit, that ''the insertion in the patent of the

alleged lien was and is surplusage and absolutely

void, no statute authorizing it and a violation of the

Constitutional Rights of these Indians".

WHEREFORE, defendant prays that tlie decree

herein be reversed.

WELLINGTON D. RANKIN
United States x\ttorney

District of Montana.

D. L. EGNEW
BENJ. P. HARWOOD

Attorneys for Defendant

Service of the within assignment of errors and

receipt of copy is hereby acknowledged tlus

day of September, 1931.

Attorney for Plaintiffs

[Endorsed] : Filed Sept. 9, 1931. [187]

That on September 10, 1931, Citation, issued by

the Judge on September 9, 1931, was duly filed herein

in case No. 903, the original Citation being hereto

annexed and being as follows, to-wit: [188]
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(Title of Court and Cause—No. 903.)

CITATION ON APPEAL.

THE PRESIDENT OF THE UNITED STATES,
to OUSTAV NORDQUIST and JOHN NIL-

SON, plaintiffs in the above entitled action, and

Ehner Hershe.y, their Attorney

:

You are hereby notified that in the above entitled

cause in equity in the United States District Court

in and for the District of Montana an appeal has

been allowed to the United States Circuit Court of

Appeals for the Ninth Circuit; and you are hereby

cited and admonished to be and appear in said Cir-

cuit Court of Appeals on or before 30 days from the

date of signing- this citation, to show cause, if any

there be, why the decree appealed from should not

be corrected and speedy justice done the parties in

that behalf.

WITNESS, the Honorable (Charles N. Pray,

Judge of the District Court of the United States

for the District of Montana, this 9th day of Sep-

tember, 1931.

CHARLES N. PRAY
Judge.

Service of a copy of the above citation with a copy

of the Petition for Appeal, Order Allowing Appeal,

and Assignment of Errors attached, is hereby ac-

knowledged this 10th day of September, 1931.

ELMER E. HERSHEY
Attorney for Plaintiff. [189]

[Endorsed] : Filed Sept. 10, 1931. [190]
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That on Jime 7, 1930, court ordered cases Nos.

797, 798 and 903 consolidated for the purposes of

trial, the portion of the minute entry ordering such

consolidation being as follows, to-wit

:

''No. 797, Harry C. Smith vs. V. J. Moody, et al.

No. 798, Harry W. Weston vs. V. J. Moody, et al.

No. 903, Gustav Nordquist, et al., vs. C. J. Moody,

et al.

The above entitled causes were duly called for trial

this day, Mr. Elmer E. Hershey appearing for plain-

tiffs, and Mr. Howard Johnson, Assistant U. S. At-

torney, and Mr. Benj. 1*. Harwood, Irrigation Dis-

trict Attorney, appearing for defendants.

Thereupon, court ordered that said causes be con-

solidated for the purposes of trial.

Entered in open court June 7, 1930.

C. R. GARLOW, Clerk."

That on December 5, 1931, court ordered that no

bonds on appeal be required, the minute entry of such

order being as follows, to-wit

:

-Nos. 527, 795, 6, 7, 8, 9, 800, 804, 902 & 903.

Inez Fuhrer Scheer, et al., vs. C. J. Moody, etc.

On motion and statement of Mr. W. D. Rankni,

U. S. Attorney, court ordered that appeals in the

above-entitled causes he taken by the United States

pursuant to Section 870, Title 28 U. S. Code Anno-

tated, and that no bonds on appeal be required. C^ourt
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further ordered that bonds heretofore filed are per-

mitted to be withdrawn.

Entered in open court December 5, 1931.

C. R. GARLOW, Cnerk." [191]

That on January 4, 1930, Decision Denying Mo-

tions to Dismiss in these consolidated causes Nos. 797

and 798, was duly filed herein as follows, to-wit : [192]

In the District Court of the United States, in and

For the District of Montana.

795, 796, 797, 798, 799, 800, 801—Seven Cases.

FLATHEAD IRRIGATION CASES.
Plaintiffs allege ownership by appropriation and

user of water rights upon reservation lands and

accruing prior to June 21, 1906,—a sufficient state-

ment of ultimate as distinguished from probative

facts in pleading. They also allege trespass and

interference upon and therewith by defendant man-

ager of the Flathead Reclamation Project by the

United States operated for the benefit of reserva-

tion lands.

Defendant moves to dismiss upon grounds that

the suit is against the United States or at least the

latter is a necessary party, and that the complaints

state insufficient facts. If plaintiffs are owners of

the water rights, defendant is a mere trespasser

who cannot escape liability by virtue of his govern-
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mental employ. It is believed the ownership of the

right to use water prima facie appears, that the

suit is not against the United States, likewise, and

that the motions ought to be and are overruled.

Whether or not these indefinite complaints dis-

close any right to water save to the extent duly ap-

propriated prior to June 21, 1906, is not decided.

Motions denied.

Jan. 4, '30.

BOURQUIN,
Judge.

[Endorsed] : Filed Jan. 4, 1930. [193]

That on March 9, 1931, Decision after trial of the

issues, was duly filed herein in these consolidated

causes Nos. 797, 798 and 903 as follows, to-wit: [194]

(Title of Court.)

Scheer et al. vs. Moody. Nos. 527, 795, 796, 797,

798, 799, 800, 804, 902 and 903.

These ten suits present like issues and are tried

virtually as one. The pleadings are far from mod-

els, the answers scandalously verbose, but from

N:hem, opening statements, course of the trial, evi-

dence, and arguments, the issues tried are as fol-

lows:

Plaintiffs are successors of allottees of lands of

the Flathead Indian Reservation, to irrigate them

fclaim private ditches and water rights, and also

right to water from said project free from any its

cost of construction. Defendant is manager of said
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project, denies the private rights, but concedes that

of water from the project, provided charges as-

(sessed for construction be paid, obstructs the use of

'private ditches and water, assesses charges, inter-

poses that his acts are in behalf of the United States

and he immune from these suits, and that limita-

tions have run even in favor of the United States

against its wards, plaintiffs' predecessors in title.

The relief sought is injunction against defend-

ant's interference and assessments, and that plain-

tiffs' titles be cleared and confirmed.

The defense is by government counsel, the dis-

trict attorney also appearing as amicus curiae, but

abandoning that character, he is active in behalf of

the defendant.

Some of "history" and of "policy" to which the

parties appeal are material, and all, interesting

—

parts of the humiliating record of our oppression,

expropriation, dispersion, and destruction of the

Indian nations which formerly exercised dominion

over all this broad land. To recall no more than

necessary, however, for time immemorial and in

1855, the Flathead and other Indians, many, many
thousands, free, content, and happy, were natural

owners, occupants, and overlords of all the vast do-

main west of the Continental Divide and Avithin

what is now Montana. Rich and lovely as that re-

gion was and is, as always, it excited white avarice

and intrigue to oust the red ; as always, the alibi,

uplift, and civilization. Thereupon was invoked

the established policy, "buy when you can,—cheap.
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fight when you must", and in behalf of the United

States Isaac I. Stevens negotiated a "treaty" with

some eighteen Indians styled ''chiefs, headmen, and

delegates of the confederated tribes". 12 Stat. 975.

To promote a favorable atmosphere, Stevens gave

to the few Indians assembled a small quantity of

brilliant beads, gaudy calicoes, and other gew-

gaws of the "trade goods" of the time, and to in-

sure the chiefs' complacency promised each of them

$500 yearly for 20 years, house, furniture, and gar-

den. And for the Indian thousands were to be ex-

pended, $120,000 apportioned over a series of years.

In consideration thereof the delegates, like an-

other Esau, assumed to convey to the United States

all this extensive empire, their tribal birthright,

save about one-eighth reserved for continued use by

the Indians, cribbed, cabined, and confined. Natu-

ral advantages and intrinsic values taken into ac-

count, the deal cast into the shade Manhattan's fa-

mous bargain. This treaty and reservation had

many [195] counterparts the country over, and

even as Ahab the vineyard of Naboth, the whites ex-

ceedingly coveted these fragments of Indian em-

pire. Their appetite grew by what it fed upon.

Accordingly, and as always, the indefatigable lobby

besieged Congress, which as often capitulated, with

sequelae as follows: Our Indian policy had so far

attained its objective by 1871, that it was enacted

(16 Stat. 566) that the independence of Indian na-

tions would no longer be recognized and their right

to treaty was repudiated.
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The Act of I '^b. fr, 1887 (24 Stat. 388), authorized

the President to compulsorily allot limited acreage

of reservations to individual Indians, to whom,

after a trust period, would issue patent in fee "free

of all charge or incumbrance whatsoever, '

' ( section

& (25 U. i3. C. A. p. 31 )) and to negotiate

the purchase of the excess lands; and likewise

the Secretary of the Interior to prescribe rules for

just distribution to Indians of water for irrigation.

The care-free rovers of forests and plains were per-

force to be transformed into toiling agriculturists,

and yielding to the inevitable, these unfortunate

peoples sought to accommodate themselves to bu-

reaucratic fashioning. Even prior to the Act of

1887 as well as thereafter, the Indians constructed

ditches and applied water to the land, on this

reservation as on others.

In 1904 the President having failed to act, but

not so the lobby, it was enacted (33 Stat. 302) that

these lands be allotted in accordance with the Act

of 1887, and the excess lands sold at prices fixed

by a commission of five, two of whom would be of

^'tribal relations" though not necessarily Indians,

and the proceeds devoted (1) to pay expenses, (2)

one half any excess to be expended for irrigation

ditches etc. for the Indians, and (3) the other half

to be held by the United States as trustee until to

the Indians delivered. By amendment in 1906 (34

Stat. 355), the Act of 1904 was not to be taken to

"deprive any Indian of the use of water appropri-
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ated and used '

' by Jhini, or of any ditch by him con-

structed.

In 1908 the rather state socialistic policy of gov-

ernmental irrigation of private as well as public

lands, initiated in 1902 (32 Stat. 388), had not yet

demonstrated its startling possibilities (see Dono-

hoe's Case ^.--ert 33 F. (2d) 362), and the

ambition other desert worlds to conquer inspired

an Act 9i' ifiay 2j, 1ju8 (35 Stat. 450) amend-

ing the Act of 1904 and providing for the

project in suit to irrigate white as well as In-

dian lands, the cost to be paid with proceeds of

sales of excess lands and including the trust fund

created by the Act of 1904, the purchasers of ex-

cess lands to some time pay a due proportion of the

cost, but Indians to have right to water without

costs for construction, and likewise any of their

vendees during the trust period, to the time of pur-

chase.

Later in 1908 all the lands in suit were allotted

to Indians, trust patents issued, and thereafter fee

patents and conveyances to plaintiffs. At the time

of allotment and thereafter, but prior to subsequent

legislation wherein the government sought to renege

in respect to assumed overliberal provision for irri-

gation water for Indians, the allottees had con-

structed ditches to and upon these lands, and in

their irrigation had appropriated and used the

waters claimed by plaintiffs, with the secretary's

sanction and aid; and therein they [196] and their

vendees continued without question of their right
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and title until defendant's interference in 1917,

from which time he required that they, as some per-

force did, apply to him and pay for water.

In 1909 construction began and yet continues in

fashion of governmental business ventures, prom-

ises indefinite if not permanent prolongation, and

the cost or that charged at least is $65 per acre, the

limit unless landowners consent to more, to be re-

imbursed to the government over a period of 65

years, without interest, equivalent to present can-

cellation of 75 per cent of the principal of the debt.

Incidentally, although this irrigation adventure

is one aspect of that state socialism which, like it or

not, is the trend of the times, none the less the West

having profited, however much it abuses sound prin-

ciples and costs government (and that's a plenty),

are human enough to rejoice in its local benefits and

to hope even more of the landowners' debt be can-

celed, at least before are any more of the Euro-

pean debts.

By 1914 was a sorrowful awakening to the fact

that the proceeds of excess lands were woefully in-

adequate to liquidate surprisingly mounting expen-

ditures upon this project, and this inspired the act

of that year (38 Stat. 583) providing that not tribal

funds but the public treasury would bear the bur-

den, and Indians too would pay for construction

costs and to be assessed against them, in proportion

to benefits by them received. In natural course fol-

lowed the Act of 1916 (39 Stat. 140, 141), which

not only assesses construction costs against the
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lands of Indians, but provides that purchasers dur-

ing the trust period would be exempt from only so

much of construction costs as had "accrued" and

was due in accordance with notice by the secretary

—a wide opening for strategy.

For some 20 years defendant is manager of the

project and until 1917 refrained from interference

with these private water rights, in their exercise

even permitting use of the project ditches which

conflicted with the private ditches. In respect to

all plaintiffs save one, defendant assesses costs of

construction. Some of the fee patents declare liens

for said costs, and some issued to allottees' vendees

on condition they pay all assessments therefor.

The trust period by the Act of 1887 was fixed at

25 years. For those desirous to acquire the choic-

est of the lands allotted to Indians, this was alto-

gether too long; and covetousness again inspired

an act, that of 1906 (34 Stat. 182 ^d&-^?r«r-6-4.

p_ oij}) )^ authorizing the secretary forthwith to

issue fee patent when "satisfied" of the Indians

ability to manage his own affairs, whereupon aliena-

tion is unrestricted. Even as the reasons, the effects

are obvious, and it is surprising how fast the Indians

develop that ability or at least interested parties

satisfy the secretary they have; for they are being

rapidly separated from their lands, and however

necessary to better the record and save the face of

reservation projects tlie erstwhile Indian owners are

hopelessly cast adrift on a strange competitive sea

which threatens their wreck upon the reefs of pau-
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perism—the evil climax of a worse policy applied to

a dependent and unhappy people.

Upon this project, however, the land allotted to

the Indian today may be sold by him tomorrow, the

secretary consenting, whether or not the allottee

possess the ability aforesaid, which accentuates the

evil. The plaintiffs are purchasers of allotted lands,

and in the main stand in the shoes of their Indian

predecessors in title. Of little value without water

for irrigation, the worth of the lands is greatly en-

hanced by a sufficient supply of that essential com-

modity, which in general is one inch per acre. [197]

It thus appears plaintiffs claim two water rights

:

First, private ditches and water free from project

control and charges; second, project w^ater without

cost save for maintenance and operation. In either

case, any such right is limited to water in equality

with all other like users and to the extent reasonably

necessary. Whether resort be had to one or both

rights, the limit of use is reasonable necessity. Ad-

verting to the claim or private ditches and water

rights, if established, defendant has no control over

them, and his interference with plaintiffs' enjoyment

of them is mere trespass for w^hich he must person-

ally account and for which his employment is no de-

fense. Unless justified by some constitutional stat-

ute, a governmental officer or employee acts at his

peril and personally pays for his wrongs—a salutary

principle necessary to discourage abuse of power,

that official power which the great Marshall declared
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would be abused wherever authority was reposed.

And suits against any such trespasser are not against

the government, these suits, not against the United

States. Rather do they serve the United States to

discipline its derelict agent whose excesses tend to

defeat its obligations and to bring it into disrepute.

See Sloan v. Corp., 258 U. S. 566, 4a-^-Gt.-mr^

L.E d. 762 ;
U. S. V. Lee, 106 U. S. 220, 1 S. Ct 2AQ,

27 L. Ed 171 :
Philadelphia v. Stimson, 223 U. S.

620,-g2S. Ct. 310, 56T. Ed 570; Stanley v. Schawlby,

147'u. S. 518,-13 S.Ct. 118, 37T (. F.d t^59; Magruder

V. ^^<j E ourcho Y allny Water U^ers^ Ass'n (C .
.

A.) 219 ¥.-^^ 78. Whether by reason of contracts

involved the plaintiffs might sue the United States,

or the latter intervene, is not before the Court.

That these ditches and water rights are private

property is clear. The ditches were built by and for

Indians and for the lands in suit, and the water by

these ditches conveyed was upon these lands used.

Thus appropriated, ditches and water rights became

appurtenant to the Indians' allotments, and like the

allotments themselves, their property in severalty.

And as such, they could as they did convey them to

plaintiffs. Not only did necessity, custom, and usage

of the country, applicable to Indians as to whites,

sanction these appropriations, but the statute of 1887

authorized them, and the statute of 1906 recognized

and confirmed the Indians' titles were that necessary.

To whatever extent the United States expended

money in construction of these particular ditches, it



204 Harry C. Smith, et al., vs.

was of the ordinary appropriations in support of a

people whose original sources of livelihood had by

government been appropriated, and whether to pay

a debt, or to appease uneasy conscience, was not to

be reimbursed. It was an executed gift at least, and

as such never questioned, until the present attempt

to impose this gift of near 40 years ago as part of

the construction costs of the project and in part

assessed against these very plaintiffs though their

right to the ditches is denied. But that too might

better the appearances of the project's finances.

Though the character of the money so expended

be immaterial, it is worthy of note that plaintiffs'

requests for certified copies of departmental records

to disclose its sources were denied unless the Court

would certify needed. This, the Court refused to do,

adhering to Carson's Case, (D. 0.) 14 F. (2d) 559,

and declining to sanction abuse and flatter the ego

of power. Significantly enough, without any such

certificate the defendant at trial turned up in pos-

session of all thereof assumed necessary to serve his

defense.

The employee of the United States is given an

unfair advantage over plaintiffs. And yet it is a

fundamental principle that in court and before the

law all are equal, the humblest with the greatest or

even with government itself. That this is more ob-

served in theory than in practice, however, was de-

clared by Cato some 2,000 years ago, and of fre-

quent advertence as a modern instance now historical,
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are tlie notorious "whispering wires" or Olmstead

Cases (see 276 U. S. 609, 48-^.-^-207r^-i-^;

^^^ 211 U. S.
438),-48-B7-et^564r^t2^^r-Etir^44r-^

^.-4^-^r-S^), wlierein the humble petitions for re-

view'of in- [198] dividuals deprived of liberty were

twice denied, but later granted-it is said at the

instance of the telephone corporation in behalf of

its property assumed to be involved; and, believe it

or not, the review was strictly limited to the tele-

phone issue.

Immaterial is it also whether or not the allottees

appropriation of the waters was pursuant to rules

by the secretary prescribed as authorized by the

Act of 1887 aforesaid. The statute vests discretion

in the secretary, is not mandatory, and is intended

to restrict the recognized right of appropriation only

so far as in the judgment of the secretary its exer-

cise in absence of controlling rules would work in-

justice. Rules or not, the Indians' necessities were

as great, their right to appropriate water no less,

save to the extent exercised inequitably. And as be-

fore noted, the Indians' appropriations of water

were known to, sanctioned by, and acquiesced in by

the secretary, more effective than any of his rules

and for which he perceived no necessity.

In the matter of project water, the treaty assured

to the Indians right of occupancy of the reservation

forever. Congress, however, in disregard of the

treaty, and by the Act of 1904 as amended by that

of 1908, arbitrarily allotted to them portions of the
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reserved lands and deprived them of the excess.

By way of consolation, if not compensation, Congress

agreed to construct an irrigation system with pro-

ceeds of the excess lands, from which the Indian al-

lottees would have right to water necessary to irri-

gate their allotted lands ''without cost for construc-

tion," and their vendees during the trust period,

like use without costs "incurred up to the time of

purchase." It is obvious that this exemption was
not a pure gratuity, for construction was to be paid

from tribal funds.

Nevertheless it created valuable rights in behalf

of Indians and their vendees, assuring the Indian a

home capable of supporting him, without any per-

sonal liability or lien on his land, and potentially

of greatly increased sales value. This right is prop-

erty, within the protection of the Fifth Amendment,
and beyond impairment by the Acts of 1914 and 1916

which assume to destroy it. It will not do to say tliat

the Indians paying the cost of the project in nny

event, the later legislation is merely an administra-

tive change in the Indians' funds made liable. For

a tribal liability is as distinct from an individual

liability and lien, as night from day. Congress con-

trols the former but cannot the latter. Granting that

the project could have been abandoned without com-

pletion when tribal funds were dissipated and failed,

it is clear it could not proceed in divestiture of the

rights aforesaid, the Indians "improved" out of

their homes, crushed by an enormous debt imposed



C. J. Moody, et at. 207

upon them individually and upon their lands held

in severalty. See Choate v. Tripp, 224 U. S. 665,

-gg-87-^r-565 ,
56 L. Ed. Oil.

An allotment made and ''trust patent" issued, the

latter equivalent to a receiver's receipt, the right to

water attached, the Indian is vested with the equi-

table title to the land and water right, the United

States holds the land in trust for him to convey to

him the fee clear of all charges and incumbrances

when the trust period has expired. And although

as guardian and administrator the United States may

legislate to meet changed conditions affecting allot-

ments, its authority does not extend to violate any

fundamental right of allottees therein, to impair

vested property rights without due process. See

U. S. V. Rickert, 188 U. S. 436, 3*-Srr-Gt.--47Sr^4T.

Ed. 532 ; U. S. v. Rowell, 243, U. S. 469, 470,-^^?-&.

CI. 425, Gl L. Ed. 048 ;
Duncan v. Lane, 245 U. S.

310, 30 P. OL 00, 62 L. Ed. 309, U. S. v. Jackson,

280 U. S. 191, 50 0. CI. 143, 71 L. Ed. 361 . So that,

however the project is completed, the Indian allot-

tees are entitled to water "without cost for construc-

tion," as the statute of 1908 granted to them, and

likewise their vendees save as hereinafter indi-

cated. [199]

There is no warrant for claim of lien in and by

the patents. No statute authorizes it. It is a nullity.

That some of plaintiffs agreed to pay the liens and

assessments thus reserved, does not estop them to

dispute their validity. For the instruments contain-
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ing the covenant, read as always in the light of the

law, disclose the truth that in fact and law the lands

are not subject to any such charge. In so far, how-

ever, as Congress imposed conditions upon the pur-

chase of the Indian allotments, they are valid. It can

restrict alienation, forbid it altogether, and so can

attach reasonable conditions which the vendee must

perform.

Hence, to the extent that allotted lands are bene-

fited by the project system, purchasers thereof dur-

ing the trust period and prior to the Act of 1916 are

liable for costs of construction save those "incurred"

up to the time of such purchase, as provided by the

Act of 1908, and, like purchasers during said period

but subsequent to the Act of 1916, are liable for such

costs save those which at purchase had "accrued

and become due in accordance with the public no-

tices," as provided in the said Act of 1916. And

assessments therefor can rightfully be made by de-

fendant against any such purchaser. No doubt the

liability was taken into account in fixing the pur-

chase price paid, and though it impaired the sales

value and the Indian's constitutional right, and

whether or not the government will account for it to

the Indian whose returns were thus diminished, ai'e

no concern of the purchaser.

In the matter of limitations, it is a defense as

mean as it is invalid, so far as urged in behalf of

the United States against its Indian wards, plain-

tiffs' predecessors in title. After the allottees' titles
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passed to persons not wards of the government, the

owners were subject thereto. Respecting the private

ditches and water rights, the proof fails to establish

that for 10 years continuously after the title to the

allotted lands, to which they were appurtenant,

passed from Indian wards to plaintiffs or other per-

sons not wards, and before these suits commenced,

(1) any owners of the lands had continuous need

of and desired to use any particular amount of said

waters upon the land; (2) any their use thereof was

continuously prevented by defendant; (3) at the

same time the said water by defendant continuously

applied to beneficial use. That plaintiffs sometimes

needed and desired to use some water for some of

the land is not enough; that defendant sometimes

denied plaintiffs' right, claimed for his employer,

sometimes, some part obstructed, is not enough ; that

he for ten years continuously and completely pre-

vented plaintiffs' need and desire for all the water,

would not be enough. For the only right and title

to water is necessary and beneficial use, and there

is no possession of it which will transfer right and

title to one claiming adversely, save like necessary

and beneficial use duly exercised. In its absence,

denials, claims, obstruction of ditches, diversion of

the water to useless onward flow, and the like, are

mere trespasses without effect upon right or title.

Likewise in the matter of plaintiffs' right to project

water, the proof of limitations fails. In fact, their

right thereto has never been denied though seldom



210 Harry C. Smith, et ah, vs.

exercised. That sometimes defendant included con-

struction costs other than those to which purchasers

are liable as hereinbefore noted, in bills to plaintiffs,

also to Indians who are liable to none, goes for

nothing save illustration of official lawlessness, ha-

rassment, victimization, and oppression of a necessi-

tous people. In view of the premises, further con-

sideration with reference to particular cases can be

brief.

In No. 527, it appears that in 1895 one McLeod and

family of the Flatheads occupied 400 acres of the

reservation lands for allotments subsequently made,

and then timely constructed ditches and used and

so appropriated for irrigation, 400 inches of the

waters of Crow creek. After fee patent issued and

in 1918, one of the allottees thereof sold and con-

veyed the 40 acres and appurtenant water right in-

volved, to plaintiff. [200]

There is no real conflict in the evidence that be-

fore project initiated, 35 of these 40 acres were sus-

ceptible of and were irrigated from McLeod 's ditch.

That in 1914 government agents observed no ditches

upon the land, is consistent with prior thorough

irrigation. In farming, perhaps irrigating by flood-

ing, any small distributing ditches have little per-

manency and tend to soon disappear. Recently a

local irrigation district has contracted with the

United States that it will assess and collect all costs

of the project by the Secretary computed.
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Accordingly, the only relief due is injunction in

respect (1) to the private ditch and water to the

extent of 35 inches beneficially used by plaintiff, (2)

to beneficial use of project water required, and (3)

costs. A purchaser subsequent to fee patent. Con-

gress imposed no costs of construction, and so, plain-

tiff is liable for none. The reason no costs on such

purchasers is that Congress had in mind a trust

period of 25 years, and a project completed and paid

for before lapse of that time. It totally forgot that

a too easily satisfied secretary might cut short the

period; it wholly failed to foresee the success with

which government projects of the kind can be well-

nigh interminably drawn out ; and it overlooked the

''joker" in the Act of 1908 which sanctions imme-

diate sale by allottees, regardless of any trust period.

In Nos. 795, 796, 799, 800 and 902, in the early

1890 's the Indians in occupancy of the lands for al-

lotments in 1908 made, constructed, and maintained

a ditch from Finley creek which carried its waters

in sufficient quantity to irrigate the lands and which

were so used as desired imtil defendant's interfer-

ence in 1917. Some years prior to 1917 the project

ditch was for some 1,000 feet substituted for the

Indians' ditch to that extent filled by the former.

That the lands needed the conventional inch per acre

and were supplied therewith, save 40 acres in Xo.

799, is clearly proven. Indeed, defendant's evidence

includes the findings of a "commission" of 1914 that

these lands were so irrigated.
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In different years, from 1911 to 1929, the allottees

parted with title, in part before fee patent issued,

in part, after, and then or thereafter plaintiffs ac-

quired them. This ditch supplied other allotments,

but defendant a trespasser unconnected with their

titles, no consideration need be given to the point

by him urged that the evidence does not disclose

how much water would be available for plaintiffs,

did the others aforesaid require any. In any event,

against him, plaintiffs are entitled to nonmolestation

to the full extent of their necessities. Hence, to in-

junction restraining defendant from interference

with use of the private ditch and water in amount

aforesaid, with use of project water, from assess-

ment of costs of project construction against them

and their lands save as hereinbefore indicated, and

costs.

In Nos. 797, 798, and 903, the ditch involved is

out of the Jocko river, and was constructed in 1886

and shortly thereafter, to supply the needs of In-

dians then later settled below it upon lands includ-

ing these in suit to the Indians allotted in 1908, and

from whom plaintiffs deraign title. Before the ini-

tiation of the project in 1909, these lands required,

and now do require, one inch of water per acre, and

had been irrigated by the allottees as follows: No.

797, 26 acres of the Ursula McLeod allotment, 40

acres of the Caroline McLeod allotment, and 40

acres of the Louise Moise allotment; Xo. 798, 40
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acres of the Catherine Finley allotnieiit ; and No.

903, 60 acres.

The evidence of Indian witnesses to events so man}'

years ago is difficult, but is believed sufficient to es-

tablish at least so many acres thus irrigated from

this old Indian ditch. This ditch, too, supplied other

allotments; but, as before, the absence of evidence

whether the use of its water upon these lands to the

extent aforesaid infringes the rights of other al-

lottees owners therein, is of no avail to defendant.

[201]

Plaintiffs are entitled to relief as in the five suits

aforesaid.

In No. 804, the government recognizes the private

right claimed to the extent of 50.4 acres of the 250

acres involved, and since as elsewhere its ditches

incorporate or destroy the private ditches, from its

ditches it delivers so much water to plaintiff. The

allottees of these lands, plaintiff's predecessors, had

constructed ditches in the 80 's to convey the waters

of Agency creek to irrigate some of the lands, and

had also availed themselves of the Indian ditch from

Finley creek mentioned in the five cases aforesaid.

The evidence warrants the finding that before the

inception of the project they had applied the waters

from these ditches in necessary irrigation of one

inch per acre, to 19 acres of the Mary Finley allot-

ment, 20 acres of the Mary Michel allotment, and at

least 34.2 acres of the White Coyote allotment. It

would seem the ditches would carry more water, but
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the extent of the use is the measure of the right,

when dilatory application has been interrupted by

the government's intervening appropriation as here.

Relief is awarded as in the five cases aforesaid.

Decrees accordingly.

Counsel will present brief findings of ultimate

facts so far as in issue, and not mere evidence.

March 9, 1931.

BOURQUIN, J.

[Endorsed]: Filed March 9, 1931. [202]

That on February 10, 1932, Statement of Evidence

as settled, allowed and approved was duly filed

herein in these consolidated cases Nos. 797, 798 and

903, as follows, to-wit : [203]
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In the District Court of the United. States

For the District of Montana

Missoula Division

HARRY C. SMITH,
Plaintiff,

vs.

C. J. MOODY and C. J. MOODY as Project

Manager of Flathead Reclamation Project,

Defendant.

In Equity
("No. 797

HARRY W. WESTON,
Plaintiff,

vs.

C. J. MOODY and C. J. MOODY as Project

Manager of Flathead Reclamation Project,

Defendant.

GUSTAV NORDQUIST and JOHN NILSON,
Plaintiffs,

vs.

C. J. MOODY and C. J. MOODY as Project

Manager of Flathead Reclamation Project,

Defendant.

In Equity-

No. 798

^In Equity
No. 903

DEFENDANT'S PROPOSED STATEMENT OF
EVIDENCE. [204]

DEFENDANT'S PROPOSED STATEMENT OF
EVIDENCE.

BE IT REMEMBERED : That the above entitled

actions, consolidated for the purposes of trial, came

regularly on for trial in the above entitled court at

Missoula, Montana, on Saturday, the seventh day

of June, 1930, before the Honorable George M. Bour-

quin. Judge, sitting without a jury, upon the plead-

ings theretofore filed in said actions. Plaintiffs were
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rej)resented hy Elmer E. Hersliey, Esq., of Missoula

;

and the defendants were represented by Howard A.

Johnson, Esq., and Arthur P. Acher, Esq., Assistant

United States Attorneys, and Benjamin P. Har-

wood, Esq., Irrigation District Counsel.

Thereupon the following proceedings were had and

taken and the following evidence and none other was

introduced

:

The COURT. The case of Smith and parties may

proceed.

Mr. HERSHEY. In this case the general state-

ment I made of all would apply. This is the right

of 1884—the original ditch dug under authority of

a letter dated October 11, 1884, to Peter Ronan, and

that would be our first exhibit. We have a certified

copy of it.

PLAINTIFFS' EXHIBITS 1-7, INCLUSIVE,
ADMITTED.

PLAINTIFFS' EXHIBIT 1.

145

L. 19011 F/84. Department of the Interior

Authy 8843 Office of Indian Affairs

Washington Oct. 11 1884

Peter Ronan,

Ind. Agent,

Flathead Agency, M.T.

Sir:

In compliance with the request contained in your

letter of the 26th ultimo, with the indorsements of
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Hon. Martin Maginnis and (Tovernor Crosby, the

Hon. [205] Secretary of the Interior has granted

you authority to expend a sum not exceeding two

thousand five hundred dollars ($2,500.00) in the em-

ployment of necessar}' labor and the purchase of

material

146

2. Ronan

required in constructing irrigating ditches on the

Flathead Reservation, as nmch as possible of the

work to be done by the Indians of your Agency.

The ditches should be located by some one experi-

enced in such work of irrigating.

Very respectfully,

H. PRICE
Commissioner,

^'Sprague"

PLAINTIFFS' EXHIBIT 2,

REPORTS OF AGENTS IN MONTANA******
Report of Flathead Agency

Flathead Agency, Mont.

August 5, 1893.

Sir: In accordance with instruction from your

office, I herewith submit my seventeenth amuial re-

port, with census and accompanying statistics.****** -1 QO

Allotments in severalt\'.— In varied correspond-

ence with the Dei^artment in regard to the allotment
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of lands to the Indians in severalty, I have stated

that the chiefs bitterly oppose the measure, and are

upheld in their opposition by nearly all the full-

blooded Indians of the reservation; therefore no al-
\

lotment under the severalty act has been made or

asked for by any dwellers within the boundary of

this reserve. The Indians evince a prejudice against

a survey of any kind upon the reserve, and state that

a [206] ''measurement" of land by a white surveyor

means a robbery of the Indians. Some of the younger

and educated Indians desire allotments and title to

their lands, but it is unpopular to advocate it and

they remain silent on the question.

Nearly every head of a family on this reservation

occupies definite, separate, though unallotted tracts,

and their fences and boundary marks are generally

respected. They live in houses, and a majority of

their homes present a thrifty, farmlike appearance.

At present I deem it unwise to negotiate with them

for the cession of any surplus land, or to attempt to

have the lands surveyed and allotted. With their

present opinions it would be difficult to induce them

to listen to argument tending to the consummation

of such policy. ******
Irrigation ditches in Jocko Valley.—In 1884 sev-

eral families removed to the Jocko Valley, in the

vicinity of the agency, from Bitter Root Valley, and

settled upon an extensive and fertile plateau on the

north side of Jocko River, Irrigation was necessary

for the production of crops, and I was authorized to
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construct a waterway to cover the land. With In-

dian labor a canal was excavated for a distance of

about 6 miles. It covers a fertile body of land, and

the Indians, with the aid of irrigation, raise excel-

lent grain and vegetable crops on their small inclo-

sures.

The old ditch was 2 feet deep, 3 feet wide in the

bottom, and 4 feet wide on top. In order to bring the

water to the head of the plateau, the ditch had to be

constructed through a rough and rocky canyon for

about 2 miles and most of the distance had to ])e

tiumed, requiring nearly 100,000 feet of lumber. The

logs were delivered by Indian labor at the agency

mill and cut into proper dimensions. The flume was

constructed 3 feet wide in the bottom—of 3-inch

plank, 2 feet high of 1%-inch plank—bottom sills 4

by 6 ; side pieces 4 by 4 ; cap pieces 2 by 6, all mor-

tised and tenoned. Like the ditch it has a fall of

one-quarter of an [207] inch to the rod. This water-

way was completed in a surprisingly short time, as

the Indians desired employment and also wished to

have their land irrigated. It w^as an entire success

and the work was praised by all who examined it.

The fall is sufficient to give it a rippling current from

the head to the foot of the ditch.

The irrigating facilities caused a number of In-

dians to settle upon the land, and last year it was

found that the water capacity was not sufficient to

accommodate all of the Indian farmers. Authoritx'

was given last October to enlarge the ditch and Hume
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to double the former capacity. With Indian labor

and the assistance of some skilled mechanics the work

was accomplished during the winter months, and

w^ater was turned into the ditch in June in time to

irrigate the land.

Chief Chariot and his band, who recently removed

to this agency from the Bitter Root Valley, made

their homes on the south side of the Jocko Valley.

Without irrigation it would be a hopeless task for

them to undertake to cultivate the land. Authority

was given in October, 1892, to construct a water way

to their settlement, and the work was accomplished

by Indian labor during the w^inter months. The wa-

terway is fed by a natural reservoir or mountain lake

and covers several thousand acres of land.

These Indians have no excuse now to offer against

making an effort to fence and cultivate their land,

as it is furnished with good means of irrigation that

secures a sure crop in any season. They are a trifling

class of Indians, however, and will always, when

urged to w^ork for themselves, refer to the promises

they claim to have been made, that fields w^ould be

fenced and plowed for them at the expense of the

government and other promises of subsistence, cat-

tle, etc., until the money from the sale of their lands

in the Bitter Root Valley is turned ovei- to them.********* r2081

187

I am, very respectfully, your obedient servant,

PETER RONAN,
United States Indian Agent.

The Commissioner of Indian Affairs.
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PLAINTIFF'S EXHIBIT 3.

4-182C tyr

119392-08

5426-08 I. O.

THE UNITED STATES OF AMERICA
1111.

To all to whom these presents shall come, Greet-

ing:

WHEREAS, There has been deposited in the

General Land Office of the United States a sched-

ule of allotments approved by the Secretary of the

Interior June 20, 1908, whereby it

appears that URSULA McLEOD an

Indian of the Flathead tribe or band, has

been allotted the following-described land:

The lots one and two of Section six in Township

sixteen north and the southwest quarter of the

southeast quarter of Section thirty-two in Township

seventeen north of Range nineteen west of the

Montana Meridian, Montana; containing one hun-

dred twenty and thirty-hundredths acres:

NOW KNOW YE, That the UNITED STATES
OF AMERICA in consideration of the premises,

has allotted, and by these presents does allot, unto

the said Ursula McLeod the land above described,

and hereby declares that it does and will hold the

land thus allotted (subject to all statutory pro-

visions and restrictions) for the period of twenty-

five years, in trust for the sole use and benefit of the

said Indian, and at the expiration of said period

the United States will convey the same by patent

to said Indian, in fee, discharged of said trust and
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free from all charge and incumbrance whatsoever,

if said Indian does not die before the expiration of

the said trust period; but in the event said Indian

does die before the expiration of said trust period,

the Secretary of the Interior shall ascertain the

legal heirs of said Indian and either issue [209]

to them in their names a patent in fee for said

land, or cause said land to be sold for the benefit

of said heirs as provided by law. And there is re-

served from the lands hereby granted, a right of

way thereon for ditches or canals constructed by

the authority of the United States.

IN TESTIMONY WHEREOF, I, Theodore

Roosevelt, President of the United States of Amer-

ica, have caused these letters to be made Patent,

and the seal of the General Land Office to be here-

unto affixed.

GIVEN under my hand, at the City of Washing-

ton, the eighth Day of October , in

the year of our Lord one thousand nine hundred

and eight , and of the Independence of United

States the one Hundred and thirty-third.

By the President : THEODORE ROOSEVELT,
By M. W. YOUNG, Secretary.

H. W. SANFORD,
Recorder of the General Land Office.

Recorded Patent No.

PLAINTIFFS' EXHIBIT 4

Plaintiffs' Exhibit 4 is a trust patent dated Octo-

ber 8, 1908, to Caroline McLeod covering lands in
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suit No. 797; identical in terms with plaintiffs' ex-

hibit 3.

PLAINTIFFS' EXHIBIT 5

Plaintiffs' Exhibit 5 is a trust patent dated Octo-

ber 8, 1908, to Louise Moiese, covering lands in

suit No. 797,; identical in terms with plaintiffs'

exhibit 3. [210]

PLAINTIFFS' EXHIBIT 6

Plaintiffs' Exhibit 6 is a trust patent dated Octo-

ber 8, 1908, to Victoria Ladderoute, covering lands

in suit 797, identical in terms with Plaintiffs' Ex-

hibit 3.

PLAINTIFFS' EXHIBIT 7

Exhibit 7 consists of 15 separate instruments, as

follows

:

Exhibit 7—Instrument 1. Warranty deed, July

16, 1919, from Victoria Couture, formerly Victoria

Ladderoute, and husband to Harry C. Smith, con-

veying the former Victoria Ladderoute allotment

1371, in suit 797, and contains following covenant:

"together with all water, water rights, ditches, and

flumes belonging to said land, or used or had in con-

nection therewith, including every interest accrued

or to accrue to said party of the first part, it being

intended to give and invest said party of the second

part with all the rights of the party of the first
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part and to substitute said party of the second part

as the owner of said land with all the rights to the

use of water thereon which the party of first part

might have or hereafter acquire."

Exhibit 7—Instrument 2.

736381

78926-17 I. O. 4-1061

1371

THE UNITED STATES OF AMERICA
To all to whom these presents shall come, Greet-

ing:

WHEREAS, an Order of the Secretary of the

Interior has been deposited in the General Land

Office, directing that a fee simple patent issue to

the claimant Victoria Ladderoute, a Flathead In-

dian, for the east half of the southwest quarter of

Section thirty-six in Township seventeen north of

Range twenty west of the Montana Meridian, Mon-

tana, containing eighty acres: [211]

NOW KNOW YE, That the UNITED STATES
OF AMERICA, in consideration of the premises,

HAS GIVEN AND GRANTED, and by these

presents DOES GIVE AND GRANT, unto the said

claimant and to the heirs of the said claimant

the Land above described; TO HAVE AND
TO HOLD the same, together with all the

rights, privileges, immunities, and appurtenances,

of whatsoever nature, thereunto belonging, unto the

said claimant and to the heirs and assigns of the

said claimant forever; and there is reserved from

the lands hereby granted, a right of wav thereon
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for ditches or canals constructed by the authority of

the United States. The lands hereby conveyed are

subject to a lien, prior and superior to all other

liens, for the amount of costs and charges due to

the United States for and on account of construc-

tion of the irrigation system or acquisition of wa-

ter rights by which said lands have been or are to

be reclaimed as provided and prescribed by the act

of Congress of May 18, 1916 (39 Stat., 123) and the

lien so created is hereby expressly reserved.

IN TESTIMONY WHEREOF, I, Woodrow
Wilson, President of the United States of Amer-

ica, have caused these letters to be made Patent,

and the Seal of the General Land Office to be here-

unto affixed.

GIVEN under my hand, at the City of Washing-

ton, the FIFTH day of NOVEMBER in the year

of our Lord one thousand nine hundred and SEV-
ENTEEN and of the Independence of the United

States the one himdred and FORTY-SECOND.
By the President: WOODROW WILSON,

By M. P. LeROY, Secretary,

L. Q. C. LAMAR,
Recorder of the General Land Office.

RECORDED : Patent Number 606297

Filed for record, February 18, 1918 at 12:09

P. M. in Missoula County, Montana.

Exhibit 7—Instrument 3. Fee Patent dated

January 31, 1927, to Jerome Big Hawk, heir of

Louise Moiese, conveying Louise Moiese allotment

1572 of suit 797; identical in terms with instru-
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ment 2 of this exhibit, but contains the following

additional restrictive provision: "The land covered

by this patent is not [212] liable for any debt con-

tracted prior to this date, as provided by Section

5 of the Act of February 8, 1887 (24 Stat., 388, 389),

and the amendatory Acts of May 8, 1906 (34 Stat.,

182), and June 21, 1906 (34 Stat., 325, 327).

Filed for record February 23, 1927 at 10:03

o'clock A. M. in Lake County Montana.

Exhibit 7—Instrument 4. Warranty deed Febru-

ary 19, 1927, from Jerome Big Hawk and wife to

J. W. Mercer, conveying Louis Moiese allotment

1572 of suit 797.

Exhibit 7—Instrument 5. Warranty deed No-

vember 17, 1928, William Mercer and wife to Harry

C. Smith conveying Louise Moiese allotment 1572

of suit 797.

Exhibit 7—Instrument 6.

536303

58323-15 I. O. 4-1061

1111

THE UNITED STATES OF AMERICA
To all to whom these presents shall come. Greet-

ing:

WHEREAS, an Order of the Secretary of the

Interior has been deposited in the General Land
Office, directing that a fee simple patent issue to

the claimant Ursula McLeod, a Flathead Indian

for the

Lot one of Section six in Township sixteen north

of Range Nineteen West of the Montana Meridian,
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Montana containing forty and seventeen hun-

dredths acres.

NOW KNOW YE, That the UNITED STATES
OF AMERICA, in consideration of the premises,

HAS GIVEN AND GRANTED, and by these

presents DOES GIVE xiND GRANT, unto the

said claimant and to the heirs of the said claimant

the Land above described; TO HAVE AND TO
HOLD the same, together with all the rights, privi-

leges, innnunities, and appurtenances, of whatso-

ever nature, thereunto belonging, unto the said

claimant and to the heirs and assigns of the said

claimant forever; and there is reserved from the

lands hereby granted, a right of way thereon for

ditches or canals constructed by the authority of the

United States.

IN TESTIMONY WHEREOF, I, Woodrow
Wilson, President of the United States of America,

have caused these letters to be made Patent, and

the Seal of the General Land Office to be hereunto

affixed. Given under my hand, at the City of

Washington, the [213] Twenty-eighth day of July,

in the year of our Lord one thousand nine hundred

and fifteen, and of the Independence of the United

States the one hundred and Fortieth.

By the President : WOODROW WILSON,
By M. P. LeROY, Secretary.

United States General Land Office

(Seal)

JOHN O'CONNELL,
Acting Recorder of the General Land Office.

Recorded: Patent Number 484703
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Filed for record August 27, 1915, 2:32 P. M. in

Missoula County, Montana.

Exhibit 7—Instrument 7. Fee patent dated April

22, 1913 to Ursula McLeod, conveying balance of

allotment 1111 of suit 797, identical in terms with

instrument 6 above set forth.

Exhibit 7—Instrument 8. Warranty deed, July

11, 1913, Ursula McLeod, and husband to William

Will conveying part of allotment 1111 of suit 797.

Exhibit 7—Instrument 9. Warranty deed dated

October 22, 1915 Dan McLeod and wife to William

Will conveying portion of allotment 1111 in suit

797.

Exhibit 7—Instrument 10. Warranty deed Janu-

ary 15, 1920, William Will and wife to Peter F.

Thomsen, conveying allotment 1111 of suit 797, and

contains covenants: "together with all water, water-

rights, easements, ditches, flumes, pipe lines,

Springs and water and water rights of every kind

at any time used with said land or appurtenant

thereto.
'

'

Exhibit 7—Instrument 11. Decree of settlement

of account pertaiinng to lands in suit 797. Omitted

as not pertinent to issues on appeal.

Exhibit 7—Instrument 12. Warranty deed July

13, 1921 Lillith Parent, formerly Lillith Thomsen,

to Florence A. Thomsen conveying allotment 1111

of suit 797 and contains the following covenant: "to-

gether with all water, w^ater rights, and water

ditches had and enjoyed with said land."
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(Testimony of Richard Hale.)

Exhibit 7—Instrument 13. Warranty deed dated

July 19th, 1921, Florence A. Thomsen to Harry C.

Smith, conveying allotment 1111 in suit 797. [214]

Exhibit 7—Instrument 14. Fee patent dated

August 30, 1918, to Caroline McLeod conveying al-

lotment 1112 in suit 797, identical in terms with in-

strument 2 of this exhibit.

Exhibit 7—Instrument 15. Warranty deed dated

July 1, 1919. Caroline McLeod to Harry C. Smith

conveying allotment 1112 of suit 797, and includes

the following covenants: "together with all water,

water rights, ditches, and flumes belonging to said

party of the first part and used and had in connec-

tion with the irrigation of said lands, or for domes-

tic use thereon."

RICHARD HALE
being called to testify as a witness for the plaintiff

testified as follows:

Direct Examination by Mr. Hershey

My name is Richard Hale. I am county engi-

neer and have had about twelve years experience

in that line of work. I made a survey of the Dr.

Smith land. Plat marked Number 8 is a plat of

the Dr. H. C. Smith property which I made in May,
1930. It correctly locates the objects upon the land

and I made both the map and survey myself.

PLAINTIFFS' EXHIBIT 8 ADMITTED
(Plaintiffs' original exhibit 8 is certified to the

Circuit Court of Appeals as a portion of this rec-

ord.)
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(Testimony of Dr. Harry C. Smith.)

The ditch is in evidence itself. I went right into

the ditch and ran it out. There is water in por-

tions of it at the present time. A part of it is used

as a canal under the present irrigation system. I

imagine it is part of the Reclamation Service ditch.

DR. HARRY C. SMITH
tlie plaintiff, testified in his own behalf as follows:

Direct Examination by Mr. Hershey

I am one of the plaintiffs in the three suits now

on trial. I am familiar with the land owned by

myself. There is no ditch on Section 32. These are

bills from the Reclamation Service for irrigation in

Section 32.

PLAINTIFFS' EXHIBITS 9, 10, 11 AND 12

ADMITTED [215]

PLAINTIFFS' EXHIBIT 9

Form No. 5-464

Form approved by Comptroller General U. S.

December 28, 1926

U. S. Indian Irrigation Service

Department of the Interior

Bill No

BILL FOR OPERATION AND MAINTENANCE
Due Dec. 31, 1929 Project Flathead Issued

Nov. 30, 1929

Land description Lots 1 & 2 6-16-19 & SW'/4SE14

32-17-19
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(Testimony of Dr. Harry C. Smith.)

Serial No. 25

Rate Amount Amount due

Acres .53.3 2.00 $106.60

Acre feet Total charge $106.60

Acre feet Less: Credits

applied

PENALTY 6% PER ANNUM
ADDED AFTER DUE DATE

The amount shown , 192

hereon does not DR. HARRY C. SMITH
include unpaid in- Missoula, Montana

stallments for which Inclosed herewith is

bills have heretofore covering above amount due.

been rendered.

Water User.

Payment of the above bill should be made in

person or by remittance to Special Disbursing

Agent, Indian Irrigation Service St. Ignatius,

Montana who will issue receipt. Any failure to

receive such a receipt should be reported to the

Commissioner of Indian Affairs, Washington,

D. C.

THIS IS NOT A RECEIPT. IT MUST AC-
6-6936 COMPANY REMITTANCE.
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(Testimony of Dr. Harry C. Smith.)

PLAINTIFFS' EXHIBIT 10

Form No. 5-463

Form approved by Comptroller General U. S.

Dec. 28, 1926

U. S. Indian Irrigation Service

Department of the Interior

Bill No

BILL FOR CONSTRUCTION CHARGE
Due Dec. 31, 1929 Project Flathead b Issued

Nov. 30, 1929.

Land description Lots 1 & 2 6-16-19 SWi^SE^
32-17-19 Serial No. 25

Acres Rate Amt. Amt. due

Acres on which charge

is based—Irrigable Area, 1929 53.3 50c 26.65

Acres on which charge ,

is based

Less : Credits

The amount shown hereon does not include unpaid

installments for which bills have heretofore

been rendered.

Harry C. Smith 192

Missoula, Montana Inclosed here is for

above amount due.

Water User. [216]

Payment of the above bill should be made in

person or by remittance to Special Disbursing

Agent, Indian Irrigation Service St. Ignatius,
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(Testimony of Dr. Harry C. Smith.)

Montana, who will receipt. Any failure to re-

ceive such a receipt should be reported to Com-

missioner of Indian Affairs, Washington, D. C.

This is not a receipt. It must accompany remittance

6-7216C

PLAINTIFFS' EXHIBIT 11

Plaintiffs' Exhibit 11. Bill for operation and

maintenance charges issued by the U. S. Indian Ir-

rigation Service, March 1, 1930, to Harry C. Smith,

due April 1, 1930 for 53.3 acres at 50c per acre,

total $26.65 ; the bill is identical in form with plain-

tiffs ' exhibit 9. The lands described are those of

the Ursula McLeod allotment, 1111 of suit 797.

PLAINTIFFS' EXHIBIT 12

Exhibit 12 consists of six instruments as follows

:

Exhibit 12—Instrument 1. Bill for operation

and maintenance charges issued by U. S. Indian

Irrigation Service March 1, 1930 to Harry C.

Smith, due April 1, 1930 for 72 acres at $2.00 per

acre, total $144.00. Bill is otherwise identical with

plaintiffs' exhibit 9, except that lands described are

those of the Louise Moiese allotment 1572 of suit

797.

Exhibit 12—Instrument 2. Bill for construction

charge issued by U. S. Indian Irrigation Service

November 30, 1927 to Harry C. Smith, due De-
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(Testimony of Dr. Harry C. Smith.)

cember 31, 1927, on an irrigable acreage of 53.3

acres at 50c, total $26.65. Bill is otherwise identical

in form with plaintiffs' exhibit 10. Lands described

are those of Ursula McLeod allotment 1111 of suit

797.

Exhibit 12—Instrument 3. Bill for operation

and maintenance charges issued by the U. S. In-

dian Irrigation Service, March 1, 1930 to Harry C.

Smith, due April 1, 1930, for 76.4 acres at 50c, total

$38.20. Bill is otherwise identical in form with

plaintiffs' exhibit 9, except that lands described are

those of the Caroline McLeod allotment of suit

797. [217]

Exhibit 12—Instrument 4. Bill for operation

and maintenance charges issued by U. S. Indian

Irrigation Service, November 30, 1929, to Harry C.

Smith, due December 31, 1929 for 76.4 acres at

$2.00, total $152.80. Bill is identical in form with

plaintiffs' exhibit 9, except lands described are

those of the Caroline McLeod allotment, 1112 of

suit 797.

Exhibit 12—Instrument 5. Bill for operation

and maintenance charges issued by the U. S. Indian

Irrigation Service, March 1, 1930 to Harry C.

Smith, due April 1, 1930, describing lands in allot-

ment 1572, in suit 797 ; for 72 acres at 50c per acre,

total $36.00. Bill is identical in form with plain-

tiffs' exhibit 9.

Exhibit 12—Instrument 6. Omitted as not per-

tinent to issues on appeal.
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I haven't figured up the amount they want to

charge me this year. I got a circular that stated

definitely that no water would be delivered unless

the charges were paid in advance and I paid part

of them on some leased land and on some of my
own. The others I didn't pay. I have paid a cer-

tain portion because I had leased a portion of my
land to another man and it was necessary for me to

see that he got water and I paid it to protect my-

self. The balance is unpaid at the present time.

I did receive some water this spring. On part

of the land they refused to give me water but there

is a portion of the land—the general announcement

was that they were giving free water during the

latter days of May and April and we took advan-

tage of that. Aside from that I am without water.

I have known this particular section of land ever

since I came to the country in 1904. That was
before the present project was started.

Cross Examination by Mr. Harwood
Mr. HARWOOD: I will ask Your Honor to

admit in evidence defendant's exhibit marked 61

in the five consolidated cases.

By the COURT. Very well. (This exhibit is

certified to the Circuit Court of Appeals in the

Five consolidated cases.)

The lands in this suit are the Ursula McLeod
allotment, three forty acre tracts ; the Caroline Mc-

Leod allotment, tAvo forties; and the Louise Moiese
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allotment containing two forties. The Victoria Lad-

deroute allotment, number 1371, in Section 36, also

belongs to me. [218] There are no ditches serving

the land in Section 32—that is, the southwest quar-

ter of the southeast quarter of Section 32. I was

charged for construction, operation and mainte-

nance on those forty acres according to the bill.

I can only state that the bills enumerate that land

and whatever was paid was paid according to the

bills. These are all unpaid bills. Referring to Ex-

hibit 9, with a charge for 53.3 acres. Yes, that

would be for 53 acres out of a total of 120. I paid

some of the bills for part of my own lands which I

had leased to another man. Those are the only

charges I paid. I took advantage of the offer of

the Government of free water. I have made appli-

cation to get water for my lands this year. My at-

torney told me that if I would put up a $1700 bond

covering all the construction charges of these

ditches.—I refused to put up this bond.

DAN McLEOD,
being called to testify as a witness for the i:>laintitf

,

testified as follows:

Direct Examination of Mr. Hershey

My name is Dan McLeod. I live at Arlee. I am
acquainted with the lands now owned by Dr. Smith.

I am the Dan McLeod mentioned in the Caroline
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McLeod and Ursula McLeod deeds. Ursula Mc-

Leod was my wife and Caroline McLeod my daugh-

ter. I first became acquainted with the lands

when I bought the improvements over there. I

bought them from Albert Vincent in '97 or '98.

There was ditches there at that time. The old

ditch came from the Jocko River. I kind of remem-

ber when the ditch was dug. It started in '84 I

think. I never worked on the ditch when it was

building. I remember, as a boy, when they was

working on it. The first year there was not suffi-

cient water. Early in the spring there was a little

water coming there but not enough so I went over

and threw a tree across it and backed the water

and cleaned the works out so we could get more

water. That is up where the ditch comes out of

the Jocko. It wasn't hard to get water out of the

Jocko into the ditch. All I had to do was clean a

few rocks out. The ditch had not been looked after

much. I felled a tree across the river to back the

water and after that I had lots of water. I have

stayed there until I sold out in '17 or '18 and I

farmed all that time. It was necessary to irrigate

it and I did [219] irrigate it and I irrigated part

of this land of Caroline's from the old ditch.

There was other Indians, some above and some

below me. There were about twelve families. All

the land was allotted to the Indians. There was
about twelve families along the ditch when the

lands were allotted. There were about 35 or 40
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acres of Caroline McLeod 's land under the old

ditch. Antoine Moiese was occupying the Louise

Moiese allotment that belongs to Harry Sinith.

Some of her land was afterwards farmed and culti-

vated. That was before the land was fenced and

around fifteen or twenty acres of it was cultivated.

I got our domestic water supply from the spring.

I am familiar with the Victoria Ladderoute land in

Section 36. It is on the flat. I don't think that

land was cultivated and farmed during those years

—not under the old ditch. The farmers took care

of the ditch during those years. I went up there

once and the flume was leaking and I patched it.

Andy Huston used to go up and help. I don't re-

member who the people were who lived on the

Madaline Michel allotment. They never came up

and helped any on the ditch. I have a son in that

vicinity. His land was also cultivated during those

early days.

Cross Examination by Mr. Harwood

The Ursula McLeod allotment lay above the ditch

—that is forty acres of it did. I am sixty-three

years old. I came to that country about '84. Those

who worked on the ditch in carrying it beyond

where it originally was, were paid so much a load.

Two dollars a load for the work where it wasn't

rocky and $2.50 where it was rocky. The '84 ditch

extended past Huston's place to about Barnaby's

land when I first knew it; about half way between
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the Philomene Huston allotment, 1203, and the

Barnaby place, designated as Mary Peche, No.

1208. I can't remember what year it was extended.

It was before the Spanish American war—quite a

few years. It was extended clear down to Pierre

LaMoose. This ditch was carrying six or seven

feet of water when I first knew it. We had plenty

of water. Well, others were irrigating there to.

Stevens was up the canal some ways. Francois, he

was irrigating all his orchard. Some of them had

some ten to forty acres under the ditch at that

time. I was the biggest irrigator at the time.

Andy Huston was big too. [220]

Redirect Examination by Mr. Hershey

We had all the water we wanted. The new ditch

followed the old ditch in the same old ditch all the

way through. It continued to about three-quarters

of a mile from the head of the ditch. The new

ditch dropped into the old ditch there and follows

it clear down to Antoine Moiese's allotment. The

ditch is about eight feet across and three and a

half feet deep. About three-quarters of a mile

above where the new ditch droj)s into the old ditch

I couldn't see you (referring to Mr. Hershey) when

you stood in the old ditch and I stood on the level.

Recross Examination by Mr. Harwood

About '97 when I first came there some of the

people were irrigating ten—fifteen acres; some as
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high as forty acres. I can't estimate the total but

I know they all used water. John Lumphrey irri-

gated quite a bit ; Stevens forty acres—he had tim-

othy and grain. Huston was farming about 40 acres

down there. Antoine Moiese irrigated around forty

acres down there. There was some irrigation on

John Lumphrey 's place and Little Joe and Cath-

erine Finley—I don't remember how much it was

—some fifty or sixty acres. That was in 1897.

After 1909, I got water out of the new ditch. I

was there in 1909 when the new ditch system came

in and they took out the old. I recall I could get a

head of about six or seven feet out of the 1884 ditch.

If you set the water in the morning you would

have to change it again at noon and at night.

Redirect Examination by Mr. Hershey

We were promised to have free water when they

built the new ditch. They promised the Indians

that they would have free water. I never paid any-

thing but they handled my tribal money on the water

bills—about $248 and some cents. I went there and

wanted to know how come they held it without

signing a check and they said they had authority

to do so.

Recross Examination by Mr. Harwood
I irrigated about thirty to thirty-five acres on

Caroline's allotment and about fifteen on Ursula's.

I don't recall how much was irrigated on the Louise

Moiese allotment—around forty acres. I owned
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some of the land that is shown here as belonging to

Dr. Harry Smith. I [221] never at any time

owned my wife's allotments or Caroline McLeod 's

or Louise Moiese'. My share of the tribal fund

was held out in 1920 for charges on this land. I

haven't any allotment now. There is an itemized

memorandum from the Indian Agency—this shows

what they held out of my money.

DEFENDANT'S EXHIBIT 13 ADMITTED
5-1142

Department of the Interior

United States Indian Service

Flathead Agency, Dixon, Montana

March 20, 1920.

The records of this office show that Dan McLeod
is indebted to the Reclamation Service for water

rentals on the following allotments, and in the fol-

lowing amounts. This does not include patented

land.

Year.

No. 1114 $125.14 1913

No. 1113 132.41 1914

No. 1114 72.65 1914

No. 1113 5. 1917

No. 1114 33.36 1917

No. 1114

Total

69.50 1918

$438.06

THEODORE SHARP,
Supt,
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JOHN LUMPHREY,
being called as witness in behalf of the plaintiffs

testified as follows:

Direct Examination by Mr. Hershey

My name is John Lumphrey. I am a Flathead

Indian. I went into the Jocko Valley from the

Bitter Root with Chief Antoine Moiese about forty-

five years ago. I settled on the place where Philo-

mene Huston now owns. When I went there they

gave me ten acres and fenced it—built houses—

I

sold that improvement to Huston. After I fenced

it, my mother's 10 acres, I farmed it a little bit. I

worked there and put a little crop in and irri-

gated it. I made it bigger and irrigated the land

from the Moiese ditch. It came out of the Jocko.

I never [222] helped clean the Moiese ditch. When
the Reclamation started to build the ditches, there

was a fellow talked awfully strong against the In-

dians.

Q. Just a moment

—

DEFENDANT'S COUNSEL. Objected to as

immaterial.

The COURT. Proceed.

Q. Tell us the story.

A. He talked awfully strong—What you kicking,

you Indians, to make this ditch? It is for your

own good, if it goes through. It will be free to

you Indians. That is all.

I never paid for the use of any water out of the

Moiese ditch.
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Cross Examination by Mr. Harwood
When I came there the only ditch was the ditch

along the foothills—the Moiese ditch.

FOSTER TOWLE
being called as a witness in behalf of the plaintiff

testified as follows:

Direct Examination by Mr. Hershey

My name is Foster Towle. I am connected with

the Reclamation Service. The old Indian ditch

and the present K lateral are identical from the

end of the flume in Section 9 to the Moiese allot-

ment at Moiese Creek. The old Indian ditch drops

down and contimies as a separate ditch and the new
Government ditch is above.

Cross Examination by Mr. Harwood

The heavy blue line running across exhibit 61 in

the Five Consolidated Cases represents the Jocko

River approximately. I sketched it on there just to

give an idea of what it was. This old '84 ditch and

the present system take out of the Jocko River

further up here in the canyon, about a mile and a

half above the center of Section 9. It runs along

the canyon sidehill, comes down steep a short dis-

tance and then flattens out. T just looked over the

lands known as Stevens, Michel, Moiese and Bar-

naby allotments in detail. [223] Those were the
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only ones the Committee thought they were con-

cerned with. The map was made in the fall of '13

or possibly a little in '14. Parts of the old Indian

ditch are used as laterals at the present time.

LOUIE PELLEW,
being called as a witness on behalf of the plain-

tiffs testified as follows

:

Direct Examination by Mr. Hershey

I know where the Dr. Smith land is. I settled on

the north side of the Jocko. I don't know what

year. I came there with the Moiese band and

settled about the same time that John Lumphrey did

and took up some land west of Ursula McLeod and

Dan McLeod. I was there before Dan McLeod. I

farmed and irrigated some land out of the old

ditch that comes from the Jocko River. That was

long before the survey was made. They gave me
ten acres—built me a house. I had about ten acres

under cultivation. I took in more than the ten

acres later. Finley had about sixty acres that he

irrigated. There was plenty of water for me out

of this ditch. My neighbors were farming at the

same time and irrigating their lands. I know where

the LaMoose land was. There was about ten acres

of that farmed. He got water from the same ditch

but he didn't irrigate more'n ten acres. John

Lumphrey was down the ditch from me. He irri-
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gated—he got water out of the same ditch. I was

there at the time they put in the new ditch. They

never said anything to me. The boss surveyor

stopped down at the Little Francois place. He had

forty acres fenced up.

Cross Examination by Mr. Harwood
When I finished enlarging, I had about sixty

acres. I could get water on all of it through the

old ditch—the Moiese ditch. I sold my allotment. I

got $3700 for eighty acres. I sold the land about

ten years ago.

OLIVER GEBEAU,
being called as a witness in behalf of the plaintiff

testified as follows:

Direct Examination by Mr. Hershey

My name is Oliver Gel^eau. I am the same party

who testified in the five cases yesterday. I am ac-

quainted with the north side of [224] the Jocko

where Dr. Smith and Gus Nordquist are. I was

acquainted with this country in the early days. I

was doing threshing there in Major Ronan's and

Carter's time. I knew it before Dan McLeod was

there. Vincent was there before McLeod. Vin-

cent had fenced about sixty acres. It was not sur-

veyed at all ; the fences were not on the lines. There

was a ditch out of the Jocko in those days. It was

known as an Indian ditch. It was the only ditch on



246 Harry C. Smith, et al., vs.

(Testimony of Frank McClure.)

that side of the Jocko. After Dan McLeod came

on that land, now owned by Dr. Smith, it was still

unsurveyed. It was not surveyed or allotted until

1908. I know where Louise Moiese was. I don't

know how many acres were fenced up there. I

didn't keep track of the threshing. It took thirty

—forty days to do the threshing on the Jocko. I

farmed some of the Dr. Smith land two years before

McLeod did. About sixty acres of it was fenced and

I irrigated from the Indian ditch out of the Jocko.

I had all the water I needed. I irrigated about

thirty-five or forty acres.

Cross Examination by Mr. Harwood
Vincent had the McLeod allotment I think. They

weren't fenced like they are now. I threshed for

Vincent about a half a day. I could thresh five or

six hundred bushels a day. It was an eight horse

outfit. Dan McLeod helped me with the threshing.

FRANK McCLURE
being called as a witness in behalf of the plaintiffs

testified as follows:

Direct Examination by Mr. Hershey.

My name is Frank McClure. I am the same Frank

McClure who testified in the other case. I have been

in the vicinity of Arlee for many years. I was born

in the Bitter Root, came down to the Jocko after the
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Moiese band came. I remember the old Indian ditch

coming out of the Jocko in which the new ditch has

been built. I recall the Dan McLeod place now owned

by Dr. Smith. They had fenced up sixty-five or sev-

enty acres, I think close to eighty acres, all told, in-

cluding the McLeod and Louise Moiese allotments.

I remember a controversy as to this being an Indian

ditch at the time the Reclamation came. At that time

Moiese and me and White Rabbit and another fellow^

called at Fred C. Morgan's office and there was kick-

ing about water rights. They told them they was not

going to disturb their water and that we w^ere [225]

going to get free water. Said we had water rights

coming out of the old ditch there. Said they was not

going to disturb the water; white men had to pay

for it.

Cross Examination by Mr. Harwood.

I have an allotment. I didn't get paid for the

w^ater. I sold the water rights and sold the lands

without the improvements.

FELIX BARNABY,
being called as a witness in l)ehalf of the plaintiffs

testified as follows:

Direct Examination by Mr. Hershey.

My name is Felix Bainaby. I am acquainted

with the land on the north side of the ditch. I

know the land where Dr. Smith now lives. That
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is the Dan McLeod, Caroline McLeod and Louise

Moiese land. I knew it before it was allotted. It

was fenced square out from the ditch as it is

now. I never worked on the ditch. I remember

when it was built. There was about eighty acres

fenced on the Dr. Smith land—the Dan McLeod
land, Ursula and Caroline McLeod land and Moiese

land.

OCTAVE COUTURE,

being called as witness in behalf of the plaintiffs

testified as follows:

Direct Examination by Mr. Hershey:

My name is Octave Couture. I have been around

Arlee for many years. I was raised there. I am
sixty years old. I can remember conditions in the

vicinity of Dr. Smith's place from '87. Some of

the land was fenced up in those days. It was

farmed generally up to the time Dan McLeod came

and from that time on. I wa^s connected with the

threshing in that vicinity. There was wheat raised

there and threshed. On this place there was about

100 bushels up to 500 bushels. They got water for

irrigation out of the ditch there. I don't know
anything about working on a ditch and cleaning

it out.
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Cross Examination by Mr. Harwood.

I threshed in the Dr. Smith place in '87 and '88.

There were two parties farming in that section

then. At each })lace it took about one or a day and

a half to thresh. Horse power run the machinery

—

some places a day and a day and a half. We
threshed one hundred bushels in a day. That was

a big" day on wheat. It depends how the

horses [226] stand—the team might give out.

MRS. PHILOMENE HUSTON,
being called as a witness in l)ehalf of the plaintiffs

testified as follows:

Direct Examination by Mr. Hershey.

M}^ name is Philomene Huston. I am the widow

of Andy Huston. I have allotment—1203. Still

live on it and am a ward of the Government. We
bought the John Lumphrey improvements and went

in on this land. There was some timothy there

and we found some stubble land and a little orchard.

There were some shade trees set out around the

house. These were all irrigated from the old Gov-

ernment ditch. Tlie water was supposed to go

with the place when we bought the improvements.

They are charging me, as a ward of the Govern-

ment, for water out of the ditch. I have paid a

lot of them. Tn 1920 I had to furnish lionds to

get water. The bond is still outstanding.
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PLAINTIFFS' EXHIBIT 14 ADMITTED.
Department of the Interior

United States Reclamation Service

St. Ignatius, Montana.

March 3, 1920.

Philomene Huston,

Arlee, Montana.

Madam

:

We call attention to the bond furnished by you,

under date of May 27, 1919, with Andy Huston

and Richard L. Burch as sureties, to secure pay-

ment for irrigation water delivered to the W%
SE14 of Sec. 31, Twp. 17, Range 19, former allot-

ment No. 1203, during the seasons of 1911-12-13-

14-15-16-17, amounting to $839.68, payable on or

before March 1, 1920.

As payment has not yet been received, it is re-

quested that you give the matter your immediate

attention in order that the account may not be

referred to our District Counsel for action.

Very truly yours,

W. C. CHRISTOPHER,
Acting Project Manager.

Carbon copy to

Andy Huston, Arlee, Mont.

Richard L. Burch, Arlee, Mont. [227]

While we were on this land we had more than

eighty acres fenced up before the survev came.



C. J. Moody, et al. 251

(Testimony of Dr. Harry C. Smith.)

They all had more land than they were entitled to

and had to reduce when the survey came.

No Cross Examination.

DR. HARRY C. SMITH,
plaintiff, was recalled and testified in his own be-

half as follows:

Redirect Examination by Mr. Hershey.

Without water, the land is worth between $2 and

$10 an acre. It would be nothing but gxazing land

and some of it poor grazing land at that. With

the water right claimed to belong to this land, it

would be worth forty or fifty per acre.

Recross Examination by Mr. Johnson.

I contend I have a water right for 220 acres.

It is all under the old ditch. About eighty acres

without water is poor grazing land and without

water it would be worth about ten dollars. I am
claiming water on all of the 220 acres. Three

hundred and ten acres is below the Indian ditch.

That 220 was on the upper place—up where the

house stands. The other 80 is about two miles

below there and I claim water for that too. It

would be i)oor grazing land without water.
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HARRY HANSON,
being called as witness in behalf of plaintiffs testi-

fied as follows:

Direct Examination by Mr. Hershey.

I live on the Dr. Smith place and farm it for

him. The land requires irrigation. You can't raise

anything there without water. I have been there

since September 13th, 1927. Around 193 acres

could be irrigated on the upper place and all of

the lower eighty.

No Cross Examination.

PLAINTIFFS REST.

DEFENDANT'S EXHIBITS 61, 62, 63, 61, 65,

67, 68, 69 ADMITTED,
(From Five Consolidated Cases).

DEFENDANT'S EXHIBIT 61.

This exhibit, a map, was certified to the Circuit

Court of Appeals as a portion of the record in the

Five Consolidated Cases.

[228]

DEFENDANT'S EXHIBIT 62.

Of Record in A'olume 53, Schedule of Allotments,

Flathead Indian Reservation, Montana,

Office of Indian Affairs.

Department of the Interior

Office of Indian Affairs

June 20, 1908.
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The foregoing schedule of allotments (comprising

88 sheets), of lands in severalty, to Indians residing

on the Flathead Reservation in Montana, (num-

bered 1 to 2380 except luimber 358) made in ac-

cordance with the provisions of the Act of Congress

approved April 23, 1904 (33 Stats., 302) and the

Act of February 8, 1887 (24 Stats., 388), as

amended by the Act of February 28, 1891 (26

Stats., 794) ; and the instructions from this Office

dated March 26, 1906, approved by the Acting

Secretary of the Interior March 29, 1906, is re-

spectfully submitted to the Secretary of the Inte-

rior with the recommendation that he approve the

allotments described therein (except numbers 2372

and 2380), and cause patents to issue therefor in

the names and serial numbers of the respective

allottees in the form and of the legal effect pre-

scribed by the 5th Section of the Act of February

8, 1887 (24 Stats., 388), as amended by the Act

of May 8, 1906 (34 Stats., 182).

(Sgd.) C. F. LARRABEE,
Acting Commissioner,

Department of the Interior,

June 20, 1908.

Approved and referred to the Commissioner of

the General Land Office for action in accordance

with the foregoing recommendation.

(Sgd.) FRANK PIERCE,
Acting Secretary. [229]
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DEFENDANT'S EXHIBIT 63.

Department of the Interior

Office of Indian Affairs.

Washington, May 29, 1928.

I, E. B. Meritt, Assistant Commissioner of In-

dian Affairs, do hereby certify that the paper

hereto attached is a true copy of the original as

the same appears on file in this Office.

This letter with the attached memorandum dated

June 3, 1912, is Departmental authority for ap-

pointing a committee to determine paid up water

rights on irrigable lands of the Flathead Indian

Reservation, Montana, the committee to consist of

the Superintendent of the Flathead Indian Reser-

vation, the engineer engaged in the work and an

Indian to be selected by the Indians.

IN TESTIMONY WHEREOF, I have hereunto

subscribed my name, and caused the seal of this

Office to be affixed on the day and year first above

written.

E. B. MERITT,
Assistant Commissioner.

1-562 B
Department of the Interior,

Washington.

June 3, 1912.

Commissioner Abbott

:

The First Assistant Secretary directs me to re-

turn herewith the papers regarding old ditches

and water rights on the Flathead Reservation, and
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to say that he approves of the first recommendation

but not of the second. He thinks that in lieu of

the second should be a requirement that the com-

mittee referred to shall report and make recom-

mendations. He says he is not willing to make the

determination [230] covered by recommendation

No. 2 in advance of the report of the committee.

He thinks the committee had better examine into

the matter and report as to whether, and to what

extent, the ditches should be taken into considera-

tion on the question of charges.

JNO. HARVEY,
Private Secretary.

91/2

2568

Address only the

Commissioner of Indian Affairs

Refer in reply to the 5-1100

following-

Field Department of the Interior

Irrigation Office of Indian Affairs

20512-1912

McG C Washington

Old ditches and May 27, 1912

Water Rights,

Flathead Reservation

The Honorable

The Secretary of the Interior.

Sir:

There is inclosed herewith a letter from Edward
Clairmont, a prominent and well to do Indian liv-
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iiig- on the Flathead Indian Reservation in Mon-

tana, concerning \Yater rights and ditch rights by

reason of ditches constructed at the expense of the

allottees before the beginning of construction of

the present Flathead Irrigation Project, which

brings up the question of what relation Indians

under such ditches shall bear to the present irriga-

tion system as to charges for construction.

The Office has given careful consideration to

the subject and believes that administrative equity

requires a preservation of all such rights. It is

therefore respectfully recommended (1) that this

Office be authorized [231] to have an examination

made b,y a committee which shall include the In-

dian Superintendent, an engineer employed on the

works, and an Indian to be selected by the

Indians for the purpose of determining the lands

so affected; (2) that all lands covered by ditches

constructed out of a private or in-

10

FI-20512-2

dividual funds be determined to have paid up ditch

rights and not subject to construction charges un-

der the new system.

Respectfully,

F. H. ABBOTT,
5-MMcC-9 Assistant Commissioner.

Approved

:

First Assistant Secretary.

WBP
11
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DEFENDANT'S EXHIBIT 64.

Farm-

Irrigation

20512-1912

16332-1912 Flathead Agency, Jocko, Montana,

January 15, 1914.

McG C

Private ditches.

The Commissioner

of Indian Affairs,

Washington, D. C.

Sir:

On June 27, 1912, the Acting Commissioner of

Indian Affairs, C. F. Hauke, by letter "Farm-

Irrigation, 20512-1912, 16332-1912, McG C, Private

Ditches", advised that the Secretary of the Inte-

rior approved a recommendation that a conmiit-

tee which should include the Superintendent of the

Reservation, the Engineer engaged in the work, and

an Indian to be selected by the Indians, to be ap-

pointed to make an examination for the purpose

of determining the lands affected by appropriation

of water and that all lands so irrigated should be

determined to have a paid up water right under

the new system.

Acting in accordance with such instructions a

council of the [232] Indians was held on Septem-

ber 2, 1912, and at such council Alphonse Clair-

mont was unanimously elected as the Indian mem-

ber of the committee. The Committee thus con-
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stituted comprised Fred C. Morgan, Superintend-

ent of the Flathead Indian School, of Jocko, Mon-

tana; E. F. Tabor, Project Engineer, Flathead

Project, St. Ignatius, Montana, and Alphonse Clair-

mont, of Ronan, Montana.

The C^onmiittee convened on September 9, 1913,

at Jocko, Flathead Agency, Montana, and consid-

ered the instructions of the Department and the plan

of work.

By the Acting Commissioner's letter above re-

ferred to, it states as follows:

'' The lands irrigated by ditches constructed

by the Government should be considered for the

purpose of the report called for, as not being sup-

plied with water at private cost. It should be

clearly explained to the Indians that no irrigation

ditches can be made to supply water without being

kept in order and that all lands irrigable therefrom

will have to bear their proportionate cost of the

maintenance and operation expense. — Al-

lottees using water from private ditches constructed

prior to the construction of the Reclamation project

should be allowed to maintain and operate their

own ditches as heretofore, if they wish to do so,

at least until the new system is completed and placed

in commission. The Committee should give

careful consideration to all evidence of irrigation

during the past as well as the present time, the

size and capacity of the ditches, with the view of

jjrotecting the Indians in their private water rights
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as far as their industry and activity will permit."

The Committee upon convening, with a full

knowledge of the general conditions on the reserva-

tion relative to private water rights of Indians, and

of the plans of the constructed irrigation systems

of the United States built from the reimbursable

funds appropriated by Congress, and after walking

over the irrigated lands and making personal ex-

amination of the canals and ditches, considered the

situation and it was determined, after due investi-

gation of correctness and authenticity, to accept the

evidence shown on the Maps S-5066, etc., which

maps are hereto attached and made a part hereof,

except corrections referred to in the report; that

beneficial use shall be the measure and limit of

the right to irrigation water and the capacity of all

ditches as now^ constructed shall limit the water

rights of the appropriator or appropriators using

ditches; that from a general consideration of the

facts it has been determined that many of the ap-

propriators have not sufficient water diverted and

appropriated to irrigate all of their lands and it

will be necessary for them, when practicable, to

obtain irrigation water from the system constructed

by the United States for the purpose of irrigating

portions of their allotments ; that in the event water

is obtained from the Government constructed irriga-

tion system, or an exchange is made for the water

rights found to be vested for a water right from

the Government constructed irrigation system, all
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land covered by such change will be charged with

the payment of its proportion of the annual opera-

tion, maintenance and betterment charges as fixed

by the Secretary of the Interior.

The Committee made findings on each of the fol-

lowing :

1. Name of appropriator.

2. Number and description of allotment.

3. Date of appropriation.

4. Location of point of diversion.

5. Area of land irrigated and exact location.

6. Paid up water right in the Government con-

structed system for definite number of acres; or

7. Partially paid up water right to the extent

of October 4, 1913, approved the recommendation of

water right under the Government constructed sys-

tem. [233]

The Commissioner of Indian Affairs, under date

of October 4, 1913, approved the recommendation of

the Chairman of the Committee that E. F. Tabor,

Project Engineer, Flathead Project, be superseded

on the Committee by Foster Towle, Assistant En-

gineer, U. S. Reclamation Service.

All of the work done by Mr. E. F. Tabor was

reviewed by Foster Towle after his appointment,

found to be correct and accepted by him.

The following are findings of the Conmiittee as to

the rights of individual allottees; (Reports on sep-

arate pages, together with maps, follow).
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Statement is made in each instance of the exact

acreage irrigated in each allotment and no other

water right from any source is appurtenant to the

allotment. The location of the land to which the

water right is appurtenant is shown on attached

plats and it is intended that the water right shall

not be shifted to other like areas in the same allot-

ments.

This report covers the water rights in the drain-

age basin of the Jocko River from the head waters

to the canyon near Ravalli and includes all water

rights appurtenant to land of allottees in the basin.

Field investigation has been made and testimony

taken relative to all water rights on the Flathead

Indian Reservation, but some additional surveys

are required before complete report can be sub-

mitted. The report herewith submitted, is, however,

complete for the Jocko River drainage basin as

far west as Ravalli, Montana.

Complete copy of evidence taken is being trans-

mitted with the report. It is recommended that

the inclosed report be approved.

Very respectfully,

FRED C. MORdAN, Chairman,

Superintendent & S. D. Agent.

ALPHONSE CLAIRMONT,
Representative elected by

Indian Council.

FOSTER TOWLE,
Assistant Engineer, U. S.

Reclamation Service.
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DEFENDANT'S EXHIBIT 65.

Department of the Interior

Office of Indian Affairs.

Irrigation

37249-1915 April 26, 1915.

McGG. [234]

The Honorable

The Secretary of the Interior.

Sir:

In connection with the sale of allotted land in

the Flathead Reservation, Montana, the question

arose of the extent of water rights owned by in-

dividual allottees through ditches constructed with-

out the aid of the Government, the matter being

presented formally under date of February 14,

1912 b}^ Mr. Edward Clairmont, who requested that

he and his brothers be confirmed in their private

rights. For the purpose of determining the extent

of all such rights, correspondence was had with

the Reclamation Service which resulted in the ap-

pointment of a committee to make an examination

and report their findings with recommendations.

The Committee was appointed and proceeded to

work in the field in the Jocko Division, consisting

of the Superintendent of the Indian School, an

engineer of the Reclamation Service and one of the

Indians who was formally selected in council for

the purpose. The report of the committee has been

received and it is transmitted herewith. The re-

port consists of two bound volumes, one consisting
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of the testimony and the other consisting of the

findings and maps showing the general situation.

On pages 1, 2 and 3 of the latter volume will be

found a discussion of the principles observed in

handling this matter, which appear to the Office

to be proper. It is accordingly recommended that

your approval to the work and findings reached by

the conmiittee be given hereon in order that the

basis for delivery of water during the irrigation

season of 1915 ma.y be reached and also that the

uncertainties as to water rights in the Jocko Divi-

sion arising through privately constructed ditches

be eliminated as far as possible.

Very truly yours,

(Signed) E. B. MERITT,
Assistant Commissioner. [235]

4-CEK-16

Approved

:

May 25, 1915

(Signed) B. Sweeney

Assistant Secretary

Enclosure 8558

DEFENDANT'S EXHIBIT 67.

This exhibit, a statement from the United States

Treasury of expenditures under the treaty with the

Flatheads, of July 16, 1855 (12 Stat. L. 975), and

under the Act of June 5, 1872 (17 Stat., I.. 226), is

certified to tlie Circuit Court of Appeals as a portion

of the record in the Five Consolidated Cases.
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DEFENDANT'S EXHIBIT 68.

Elmer E. Hershey

Attorney at Law
Missoula, Montana

Tuesday,

May sixth,

Nineteen Thirty.

Mr. Wellington D. Rankin,

United States Attorney,

Helena, Montana.

Dear Sir:

I inclose, herewith, a copy of a letter written to me

by the Commissioner of Indian Affairs, dated April

5, 1930.

Application had been made to the General Ac-

counting Office for certified copies of the records

showing the expenditures, and the Chief, Records

Division, stated that copies may be furnished onl\'

upon request of the Court. Judge Bourquin on yes-

terday refused to request that copies of these docu-

ments be furnished, and cited me to the case of Car-

son Inv. (b. vs. A. C. M. Co., Vol. 14 Fed. (2d) page

559, decided by him Sept. 10, 1926.

I have written to the Chief, Records Division, Gen-

eral Accounting Office at Washington, D. C. asking

for certified copies, but his action is somewhat un-

certain, and I inclose, herewith, a stipulation, which,

if it meets with your approval, I will be glad to have

you sign. I inclose a copy for your file.

Very respectfully,

ELMER E. HERSHEY [236]
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Refer in Reply to the Following

:

Irrigation Address only the

9100-30 Commissioner of Indian Aifairs.

United States

Department of the Interior

Office of Indian Affairs

Washington.

April 5, 1930.

Mr. Elmer E. Hershey,

Missoula, Montana

Dear Sir

:

Receipt of your letter of March 4, 1930, is ac-

knowledged.

Since writing you under date of February 25,

1930, a memorandum has been located in the Office

which shows expenditures in connection with irri-

gation work of the Flathead Reservation for eacli

year from 1884 to 1903, as follows:

Expended from Appropriations
'

' Irrigation ^
' Incidentals '

' Support

Indian in Carlos

Year Ditches" etc. Montana" Band"
1884 $1,963.08

1885 3,566.50 $102.00

1886 212.00 50.00 $150.00

1887

1888 100.00

1891 150.00

1893 5,695.04 106.50

1898 2,150.35

1899 1,333.14

1903 1,327.96

Totals $16,498.07 $258.50 $150.00
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It is not possible for this office to furnish copies

of these records showing the expenditures listed as

the old Indian Office records have been destroyed.

This memorandum as quoted was compiled from

these records before their destruction, and is be-

lieved to be accurate. The original records are on

file in the General Accounting office, and further cor-

respondence relative thereto, should be with that

office.

Relative to your question as to the source of the

money, you are referred to the Act of July 4, 1884

(23 Stat. L., 94), as covering the moneys expended

from the appropriation '

' Irrigation Indian Ditches

from 1884, 1885, 1886, 1888 and 1891, The title of

the appropriation was "Irrigation Indian Reserva-

tions" for 1893 and subsequent years for funds

shown herein in the first column.

The $5,695.04 was appropriated by the Act of July

13,1892 (27Stat. L. 137).

The $2,150.36 was appropriated by the Act of June

7,1897 (SOStat. L. 85).

The $1,333.14 was appropriated by the Act of July

1, 1898 (30 Stat. L. 591).

The $1,327.96 was appropriated by the Act of May

27, 1902 (32 Stat. L. 261)

The amounts expended from the appropriation

"Incidentals in Montana", were provided in the an-

nual appropriation Acts as was the $150 from the

appropriation "Support (-arlos Band", and were

treasury funds, not in any way derived from tribal

sources. This statement is likewise true of the ex-
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penditures made from the special irrigation appro-

priations. [237]

2-

Elmer E. Hershey.

It is believed the foregoing will answer your ques-

tions as fully as the records of this Office will permit.

Sincerely yours,

J. HENRY SCATTERGOOD
Acting Commissioner.

In the District Court of the United States,

For the District of Montana,

Missoula Division.

Ira Johnston, et al v. V. J. Moody, No. 795

Martha CI. Rider, v. C. J. Moody, No. 796

Harry V. Smith, v. C. J. Moody, No. 797

Harry W. Weston, v. C. J. Moody, No. 798

Stella Doney, v. C. J. Moody, No. 799

R. L. Burch v. C. J. Moody, No. 800

H. H. Francis, v. C. J. Moody, No. 804

Anna J. Cherry, v. C. J. Moody, No. 902

Grustav Nordquist, et al v. C. J. Moody, No. 903

STIPULATION.
It is hereby stipulated and agreed, by and be-

tween attorneys representing the respective parties

in the foregoing actions, that Congress of the United

States passed an Act approved July 4, 1884, entitled,

"An Act making appropriations for the current

and contingent expenses of the Indian Department,

and for fulfilling treaty stipulations with various

Indian tribes, for the year ending June 30, 1885, and

for other purposes.
'

'
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Chap. 180, Vol. 23, U. S. Stat, at Large, page 76.

and of the moneys so appropriated $1,963.08 in 1884,

and $3,566.50 in 1885, was used in the Iniilding of

the ditches on the Flathead Indian Reservation,

mentioned and described in the pleadings in this

case. [238]

That in 1886 $212.00 of the money so appropri-

ated and $150.00 appropriated for the support of

Carlos Band was used in work on said ditches.

That Congress of the United States passed and

Act approved July 13, 1892, entitled,

"An Act making appropriations for the current

and contingent expenses of the Indian Department,

and for fulfilling treaty stipulations with various

Indian tribes, for the fiscal year ending June 30,

1893, and for other purposes."

Chapter 164, Vol. 27, U. S. Stat, at Large, page

120 and of the money so appropriated $5,695.04

was used in the building of the ditches on the Flat-

head Indian Reservation, mentioned and described

in the pleadings of this case.

That in said year 1893 $106.50 was used in build-

ing said ditches from an appropriation for Inci-

dentals in Montana.

That Congress of the United States passed an

Act approved June 7, 1897, entitled,

"An Act making aj^propriations for the current

and contingent expenses of the Indian Department,

and for fulfilling treaty stipulations with various
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Indian tribes for the fiscal year ending June 30,

1898, and for other purposes."

Chap. 3, Vol. 30, U. S. Stat, at Large, page 62.

and of the moneys so appropriated $2,150.36 was

used in the building of the ditches on the Flathead

Indian Reservation, mentioned and described in

the pleadings of this case.

That Congress of the United States passed an

Act approved July 1, 1898, entitled,

"An Act making appropriations for the current

and contingent expenses of the Indian Department,

and for fulfilling treaty stipulations with various

Indian tribes for the fiscal year ending June 30,

1899, and for other purposes."

Chap. 545, Vol. 30, U. S. Stat, at Large, page

571. and of the moneys so appropriated $1,333.14

in 1899, was used in the building of the ditches on

the Flathead Indian Reservation, mentioned and

described in the pleadings in this case.

That Congress of the United States passed an

Act approved May 27, 1902, entitled,

"An Act making appropriations for the current

and contingent expenses of the Indian Department,

and for fulfilling treaty stipulations wdth various

Indian tribes for the fiscal year ending June 30,

1903, and for other purposes." [239]

Chap. 888, Vol. 32, U. S. Stat, at Large, page

245. and of the moneys so appropriated $1,327.96

in 1903, was used in the building of the ditches on



270 Harry C. Smith, et al., vs.

the Flathead Indian Reservation, mentioned and

described in the pleadings in this case.

That unless the contrary is shown by certified

copies of the original records on file in the General

Accounting Office, for which application has been

made, the foregoing may be accepted and con-

sidered as the source of the moneys used in building

the ditches in question.

Dated this 6th day of May, 1930.

H. H. PARSON,
ELMER E. HERSHEY,

Attorneys for Plaintiffs.

United States Attorney for the

District of Montana.

Attorneys for Defendant C. J.

Moody and C. J. Moody as Project

Manager of Flathead Irrigation

Project.
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DEFENDANT'S EXHIBIT 69.

APPENDIXES A, B, AND
INDIANS OF THE UNITED STATES

HEARINGS
Before the

COMMITTEE ON INDIAN AFFAIRS
HOUSE OF REPRESENTATIVES

Sixty-Sixth Congress

First Session

On
THE CONDITION OF VARIOUS TRIBES

OF INDIANS

Act of June 30, 1919

[240]
* * * * *

(In Two Volumes)

VOL. 2—APPENDIXES
*

Washington

Cloveriunent Printing Office

1919

APPENDIX B
GRATUITIES CONVERTED INTO REIM-

BURSABLES BY THE ACT OF AUGUST 1,

1914



272 Harry C. Smith, et ah, vs.

(Testimony of Corrie Hiatt.)

Mr. MERITT. The following are the costs for the

various Indian projects, expended from the appro-

priation, "Irrigation, Indian reservations,'' from

1884 to June 30, 1914, same having been made reim-

bursable by the act of August 1, 1914.

The amounts shown under "Billings office,"

"Southern California and general," and "Headquar-

ters, Albuquerque" and "Miscellaneous investiga-

tions" have either been pro rated to the projects

since July 1, 1914, or are being allocated as fast as

the expenditures can be analyzed and audited by

the field cost accountant.

Costs for the Various Indian Projects.

District No. 1 District No. 3.***** *****
Flathead, Mont $17,314.58*****

District No. 2 District No. 4.***** *****
Balance of appendix B not pertinent to issues on

appeal and is therefore omitted.

CORRIE HIATT,

being called as a witness in behalf of the defendant,

testified as follows:

Direct Examination by Mr. Harwood. [241]

I live at the old Indian Agency at Arlee. Have

lived there since about 1910. I am District Indian
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(Testimony of Gustav Nordquist.)

Farmer and have been all the tmie I have been there.

Mr. HERSHEY. Just a minute—It occurs to me
that in the five cases I put in all the evidence and

the rebuttal, etc. (N.B. as above.)

Then we will have it altogether.

They put in their general and special in each one.

The COURT. Proceed as vou did before.

PLAINTIFFS' CASE IN CHIEF WAS RE-
OPENED AND THE FOLLOWING EVI-

DENCE WAS INTRODUCED IN THEIR
BEHALF:

GUSTAV NORDQUIST,
being called as a witness in his own behalf, testified

as follows

:

Direct Examination by Mr. Hershey.

PLAINTIFFS' EXHIBIT 15 ADMITTED.
Plaintilfs' Exhibit 15 is a fee patent dated June

20, 1927, to Gustav Nordquist, purchaser of land in-

cluded in allotment 1447 of Madaline Michel, in suit

903. Patent is identical in terms with Plaintiffs'

Instrument 2 of Plaintilfs' Exhibit 7, and was filed

for record August 31, 1927, at 1:50 o'clock P. M.

in Lake County, Montana.

I am one of the parties named in patent oifered

as Exhibit 15 and one of the owners of the land at
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(Testimony of Giistav Nordqiiist.)

the present time. I first became acquainted with the

land about five years ago and started farming at that

time. There were some evidences of cultivation at

the time I went on there. There were ditches there

and I took them up and used the water in these

ditches. About 67 or 68 acres can be irrigated from

the ditch. The Indian ditch runs through this tract.

The new ditch is now in the old ditch through our

place. It runs through the northeast corner of the

tract.

PLAINTIFFS' EXHIBIT 16 ADMITTED.
Plaintiffs' Exhibit 16 consists of two bills for op-

eration and maintenance charges issued by the U. S.

Indian Irrigation Service to Gustav Nordquist and

John Nilson as follows:

Exhibit 16—Instrument 1. Issued March 1, 1930,

due April [242] 1, 1930, describing lands in suit 903

for 64 acres at 50c, total $32.00. Identical in form

with Plaintiffs' Exhibit 9.

Exhibit 16—Instrument 2. Issued November 30th,

1929, due December 31, 1929, describing the lands in

suit 903 for 136.88 acres at 50c, total $68.44, and is

identical in form with Plaintiffs' Exhibit 9.

The land required irrigation and will not raise

crops without. I could not say how many inches of

water per acre would be required. The value of the

land without water is about $10 an acre. With a
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(Testimony of Dan McLeod.)

sufficdent water right to irrigate the land, it is worth

about $50 or $60 an acre.

Cross Examination by Mr. Harwood.

The lands I own is the Madaline Michel, allotment

1447. The channel of the old ditch and the channel

of the new ditch have never been separated on this

land. The northwest corner above the ditch is the

balance of my eighty acres. I don't know who built

the ditches.

DAN McLEOD,
being called as witness in behalf of the plainti:ffs,

testified as follows:

Direct Examination by Mr. Hershey.

I testified in the Smith case this morning. I am
familiar with the Madaline Michel property now

owned by Nilson and Nordquist. The fence was

running irregular-shaped before the survey. They

had quite a pasture around 60 acres, maybe better.

They had irrigation from the old ditch on all of it

and they continued to irrigate it until the ditch

was broken up.

Cross Examination by Mr. Harwood.

I was familiar with this place in '97, somewhere

around there, I can't tell you the exact year and

the lands were fenced at that time. The fence

didn't go around the present allotment lines. The
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(Testimony of Octave Couture.)

fence was between the two places, the Agate Stevens

place and the Madaline Michel place. They could

irrigate the whole thing there that was under the

fence at that time. I didn't see them irrigate but

I know they had the whole thing in grain there one

year.

OCTAVE COUTUEE
was recalled as witness in behalf of the plaintiffs

and testified as follows: [243]

Redirect Examination by Mr. Hershey.

I knew about where the Madaline Michel land

was in the early days. It was fenced up and crops

were raised on it. I couldn't tell how many acres

were fenced but it was a considerable amount. It

was fenced in quite a bit one side of the road. You
had to go through a gate to go to the house. One

side was in hay and the upper side was in grain.

There was a ditch there by the house.

Recross Examination by Mr. Harwood.

I threshed there in '87- '88. Major Ronan told

me to go thresh there for the Indians. Old Man
Michel was farming this place then. He was Mada-

line Michel's husband. We stayed there threshing

about a day or two and threshed about one hundred

bushels of wheat.
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(Testimony of Frank McOlure.)

(Testimony of Oliver Gebeau.)

FRANK McCLURE,
recalled in ])ehalf of the plaintiffs testified as

follows

:

Redirect Examination by Mr. Hershey.

I know the Madaline Michel land now owned by

Nordquist. It was fenced up in the early days and

I guess it is irrigated. I don't think the wheat

raised there could be raised without irrigation.

Mr. HERSHEY. I will ask that this witness'

testimony given in relation to the conversation about

this being an Indian ditch be considered in this

case as he gave it in the five cases.

Recross Examination by Mr. Harwood.

I can't show you the entire fence around the

Michel place. That was before it was allotted but

I think he had close to 30 acres that are now within

this allotment. I didn't see any of the irrigation

that was done there. When I passed through, I

knew there were ditches there. I helped put up
the hay on that lower place. White Rabbit got me
to go up and put up hay on the lower side of the

road.

OLIVER GEBEAU,
recalled as a witness in behalf of the plaintiffs testi-

fied as follows:

Redirect Examination by Mr. Hershey.

I am acquainted with the land in this vicinity

because I threshed through there. I know about
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(Testimony of Fred Dumontier.)

how much land was fenced upon the Madaline

Michel allotment. I should judge fifty-sixty acres.

Some of it was cultivated and irrigated. I guess

they did, as long [244] as they were there. They

got the water from the Indian ditch.

Recross Examination by Mr. Harwood.

Q. Would there be any way for you to tell how
much of the land which was enclosed within that

old fence was actually within the allotment when

the lands were allotted to Michel?

A. No, sir; I couldn't do it.

FRED DUMONTIER,
being called as witness in behalf of plaintiffs, testi-

fied as follows

:

Direct Examination by Mr. Hershey.

My name is Fred Dumontier. I am acquainted

with the Madaline Michel allotment. I farmed the

Stevens place above there. There was quite a field

fenced up just below the Stevens place, but I don't

know how many acres and it was irrigated. I was

there on the Stevens place in 1905 and 1907. That

land was also cultivated and irrigated out of the

Indian ditch. While I was there I did work on

the ditch to get water down.

Cross Examination by Mr. Harwood.

Joseph Howlette was farming the Michel place.

I was farming about 45 acres on the upper place.

Compared with mine, he wasn't farming very much.
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HARRY W. WESTON,
being called as a witness in his own behalf testified

as follows:

Direct Examination by Mr. Hershey.

PLAINTIFFS' EXHIBITS 17, 18, 19, 20, 21,

22, 23 and 24 ADMITTED.

PLAINTIFFS' EXHIBIT 17.

Plaintiffs' exhibit 17 is a trust patent dated

October 8, 1908, to Catherine Finley for allotment

807, in suit 798, and is identical in form with Plain-

tiffs ' exhibit 3.

PLAINTIFFS' EXHIBIT 18.

Plaintiffs' Exhibit 18 is a trust patent dated

October 8, 1908, to Bazile Peche for allotment 1209,

in suit 798, and is identical in form with Plaintiffs'

Exhibit 3. [245]

PLAINTIFFS' EXHIBIT 19.

Plaintiffs' Exhibit 19 is a trust patent dated

January 5th, 1916, to Mary Louise Pablo, to allot-

ment 1438 in suit 798, and is identical in form with

Plaintiffs' Exhibit 3, but in addition contains the

following provision: "This patent is issued in lieu

of patent No. 20096, dated October 8, 1908, and

shall not operate to extend the trust declared in

that patent."
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PLAINTIFFS' EXHIBIT 20.

Plaintiffs' Exhibit 20 is a 46 page abstract trac-

ing title to lands in suit 798 from Fee patents to

plaintiff Harry W. Weston. The only instruments

pertinent to the issues on appeal are as follows:

Exhibit 20—Page 1. Fee patent, dated March 31,

1915 to Mary Peche, heir of Catherine Finley, a

Flathead Indian, for allotment 807, identical in

terms with Instrument 6 of Plaintiffs' Exhibit 7.

Exhibit 20—Page 29. Fee patent dated December

11, 1918 to Mary Louise Garcia, formerly Mary

Louise Pablo, for lands in allotment 1438, identical

in terms with instrument 2 of Plaintiffs' Exhibit 7.

Exhibit 20—Page 45. Fee patent dated April

4th, 1927 to A. R. Puyear, purchaser of land in-

cluded in the allotment of Bazile Peche, No. 1209.

Identical in terms with instrument 2 of Exhibit 7.

Exhibit 20—Page 46. Agreement by A. E.

Puyear to pay United States construction and

operation charges assessed against irrigable lands

under Flathead Irrigation project (This agreement

identical with Defendant's Exhibit 35.)

PLAINTIFFS' EXHIBIT 21.

Plaintiffs' Exhibit 21 is a warranty deed dated

April 24, 1929 from A. R. Puyear and wife to

Harry W. Weston conveying lands in suit 798.
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PLAINTIFFS' EXHIBIT 22.

Plaintiffs' Exhibit 22 consists of three bills for

operation and maintenance charges issued by the

U. S. Indian Irrigation service to Harry W. Weston

as follows:

Exhibit 22—Instrument 1. Issued November 30,

1929 due [246] December 31, 1929, describing allot-

ment 1438 in suit 798; for 75.8 acres at $2.00, total

$151.60, identical in form with Plaintiffs' Exhibit 9.

Exhibit 22—Instrument 2. Issued November 30,

1929 due December 31, 1929 describing allotment

807 in suit 798 ; for 76.5 acres at $2.00, total $153.99,

identical in form with Plaintiffs' Exhibit 9.

Exhibit 22—Instrument 3. Issued November 30,

1929 due December 31, 1929, describing lands in

allotment 1209 in suit 798, for 170.78 acre feet at

50c, total $85.39, identical in form with plaintiffs'

Exhibit 9.

PLAINTIFFS' EXHIBIT 23.

Plaintiffs' Exhibit 23 consists of three bills for

construction charges issued by the U. S. Indian

Irrigation Service to Harry W. Weston, as follows

:

Exhibit 23—Instrument 1. Issued November 30,

1929 due December 31, 1929, for irrigable acreage

of 78.3 acres at 50c total $39.15, in allotment 1209

in suit 798, identical in form with Plaintiffs' Ex-

hibit 10.
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Exhibit 23—Instrument 2. Issued November 30,

1929, due December 31, 1929, for irrigable acreage

of 75.8 acres at 50c, total $37.90, in allotment 1438

in suit 798, identical in form with Plaintiffs' Ex-

hibit 10.

Exhibit 23—Instrument 3. Issued November 30,

1929, due December 31, 1929, for irrigable acreage

of 76.5 acres at 50c, total $38.25, in allotment 807,

in suit 798, identical in form with Plaintiffs' Ex-

hibit 10.

PLAINTIFFS' EXHIBIT 24.

Plaintiffs' Exhibit 24 consists of three bills for

operation and maintenance charges issued by the

U. S. Indian Irrigation Service to Harry W. Weston

as follows:

Exhibit 24—Instrument 1. Issued March 1, 1930

due April 1, 1930 describing allotment 807, in suit

798 for 76.5 acres at 50c, total $38.25, identical in

form with Plaintiffs' Exhibit 9. [247]

Exhibit 24—Instrument 2. Issued March 1, 1930

due April 1, 1930, describing allotment 1209 in suit

798 for 78.3 acres at 50c, total $39.15, identical in

form with Plaintiffs' Exhibit 9.

Exhibit 24—Instrument 3. Issued March 1, 1930

due April 1, 1930, describing allotment 1438, in suit

798 for 75.8 acres at 50c, total $37.90, identical in

form with Plaintiffs' Exhibit 9.
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I didn't pay the bill for operation and main-

tenance for 1930. I didn't get any water. I put

up a bond for $1700. Without water this land is

worth $15 or $20 an acre. With water, such as I

am seeking or claim, it is worth $60 to $75 an acre.

I got the land a year ago. It is mainly level and

water brought in on the southeast corner would

cover it all. When I went there, I found irrigation

ditches over it. It requires lots of irrigation to

produce crops. They refused to furnish me water

unless I put up a bond.

Cross Examination by Mr. Harwood.

No one connected with the United States Irri-

gation Service ever asked me to put up a bond. Mr.

Hershey said we will piit up a bond. In order to

get water you must put up a bond. I got the lands

in April 1929. I had no personal knowledge of

any irrigation on the place prior to the time I

bought it.

MRS. PHILOMENE HUSTON,
was recalled as a witness on behalf of plaintiffs, and

testified as follows:

Redirect Examination by Mr. Hershey.

I am the same Mrs. Huston who testified this fore-

noon. I own allotment 1203. This land was farmed

after I built a fence around it. Prior to the open-

ing of the Reservation this land was cultivated.
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When the survey came, I had to adjust our lines.

There was 80 acres where the sugar company—there

at the house that was all farmed. There was noth-

ing else cultivated around there that I know of until

after it was thrown open. Mr. Dwyer rented the

place w^here Mary Louise Pablo was. That would

be the lower 80 by the road. Dwyer built the houses

for the rent, I think and lived there at one time.

It was irrigated after Dwyer moved on there from

the Reclamation. I don't think any of it was

farmed prior to 1910 except this first 80 where the

white houses are. [248]

FRANK McCLURE,
was recalled as a witness in behalf of the plaintiffs,

and testified as follows:

Redirect Examination by Mr. Hershey.

I know all the country around there west of

Mrs. Huston's eighty. Prior to 1909 or 1910, I

don't know how much of the old Barnaby place was

cultivated. There was a strip farmed there. I

don't know how much. I passed there and saw it.

The Bazile eighty was in between there—that wasn't

fenced. And the lower eighty, that Mary Louise

Pablo entered—the old fence was run down there

and a piece of that land was in the Huston land.

I couldn't tell you how much of it was cultivated

and farmed.



C. J. Moody, et al. 285

(Testimony of Fred Diimontier.

)

FRED DUMONTIER,
was recalled as a witness on behalf of the plaintiffs,

and testified as follows:

Redirect Examination by Mr. Hershey.

I am familiar with the three eighties that are

now owned by Harry Weston. The two eighties

immediately west of Mrs. Huston's eighty and

one farther north—I cultivated 117 acres of it in

1909. I didn't get any water on it because that

was the year they cut the ditch there. I know some

of this land had been cultivated before. I guess

around forty or fifty acres probably. I couldn't

tell how many years before. It could all be irrigated

from the old ditch.

Recross Examination by Mr. Harwood.

When I farmed that 117 acres without any water,

I got a crop. Wheat and oats. I broke some of

the land 1)efore I started it. Of the 117 acres, I

broke—about forty or fifty acres was already broke

—the rest of it. I don 't know who it was that culti-

vated the forty or fifty acres before I got there.

PLAINTIFFS REST.

THEREUPON, DEFENDANT INTRODUCED
THE FOLLOWING EVIDENCE IN BEHALF
OF HIS CASE IN CHIEF:

FOSTER TOWLE,

l)eing called as a witness on behalf of the defendant,

testified as follows:
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Direct Examination by Mr. Harwood.

Exhibit 25 is a topographic map which shows the

1884 ditch and its topography.

DEFENDANT'S EXHIBIT 25 ADMITTED.
(Exhibit 25 is certified to the Circuit Court of

Appeals as a portion of the record in this suit.) [249]

Both the old and the new ditches are more or

less co-incident until they get down through the

flume. Then they separate about the LaMoose lands

and the present Government system, Lateral K, from

there on is higher up on the hills and thereafter is

entirely separate from the 1884 ditch. The intake

of the present system is higher upstream than the

intake of the old 1884 ditch. Recently I followed

out the part of the 1884 ditch, which is separate

from the present K Lateral, below Moiese Creek.

I walked over that part of the ditch. The survey

(for map exhibit 25) was made in 1907 or 1908,

I'm not certain. The date on the map says Sep-

tember, 1908. In preparation for this trial, I tied

up the river and put in on the map the boundaries

of the allotments as shown in the complaints and

added the canal lines from existing maps as shown

;

otherwise where they are not shown I had to sketch.

I sketched Agate Stevens Creek from the survey

we made in 1913 and I sketched the red line which

represents the old 1884 ditch and the dotted darker

red line to indicate the present system called Lat-

eral K. It is a fair representation and an accurate
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representation of the allotments in question in these

suits, just as in Exhibit 61 from the Five Consoli-

dated Suits.

Of the Smith lands, 27 or 28 acres of the Ursula

McLeod allotment laid under the old 1884 ditch.

The Caroline McLeod allotment was entirely under-

neath the ditch and practically all of the Moiese

allotment except 6 acres in the corner which were

not under the ditch. Referring to Exhibit 61 (of

the Five Consolidated Cases), the forty in the south-

west corner of the southeast quarter of 32 is all

above the ditch and couldn't be irrigated from any

source and is still that way today. The cross-

hatched lines (Referring to Exhibit 25) is the con-

vention used by the topographic engineer to indi-

cate fences and these were on the original 1908

map. In the Madaline Michel i3lace there is this

same type of line shown around quite an area which

takes in part of the Madaline Michel allotment and

goes over into the Louie Ahocks allotment, 1398;

roughly a quadrilateral. The map shows a road

running up to a couple of houses, before the '84

ditch. This map shows a house on the Caroline

McLeod allotment, just over the "S" of ''Harry C.

Smith." There is a road and some fence on the

Weston lands. The map shows that in 1908 the

fence included part of the Bazile Peche allotment,

part of the Pablo allotment and part of the Huston

allotment. A fence takes [250] off a portion of the

northwest corner of the Weston holdings, cuts off a
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little of the Bazile Peche allotment and a consider-

able portion of the Catherine Finley allotment and

continues on into the Mary Peche allotment and

the Joseph Ladderoute allotment, enclosed one field.

The map does not show any evidence of an enclo-

sure or otherwise in the year 1908 on the allotment

of Victoria Ladderoute now owned by Harry C.

Smith. It shows a couple of roads across it but no

fence around it. Neither does it show any ditch

coming down to the Victoria Ladderoute allotment

from the '84 ditch. The '84 ditch, before it was

extended, ended at Barnaby Creek. Barnaby Creek

runs down through the Mary Peche place about

where the Weston lands are above them on the hill-

side. The map shows no ditches except the regular

Reclamation ditches. I measured the flow of the

'84 ditch about two hundred feet northwest of

where it comes out of the Smith holdings. It was

separate and just as it was in the beginning except

for the changes brought about by time. From that

measurement, its size was shown to be 1.8 feet deep

from the top of the bank to the lowest point in the

bottom and eleven feet across the top, level, from

the top of the bank to the upper side. I took other

measurements up near the head of the ditch. There

was no evidence of any headgate. I went to the

source of the '84 ditch. I am not certain where

the 1884 ditch took out but it was perhaps three

hundred feet or a little more below where it was

covered up by the K Canal. That is up beyond
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this map and there is nothing on this map to show.

The size of this cross section is 11.3 feet across the

top and about 3.2 feet from the top of the bank to

the bottom of the canal. From my experience as

an engineer, I wonld say that the probable amount

of water that the '84 ditch would carry at the point

where I took the first measurement would be about

fifteen or twenty second feet. In following down

the ditch to its traceable end, I came to a place

where the '84 ditch dropped down lower on the hill.

I think it is at this place at the Pellew allotment,

near Pellew Creek, this little right angled bend

shows where the drop was; that was mapped in

1913 when we mapped the holdings of these people

and it shows on Exhibit 61—that same place. It

was in the southwest quarter of the southwest

quarter, Section 32. The place where the ditch

had a capacity of fifteen or twenty second feet was

a quarter of a mile or so below the present head

of the canal. I gave an estimate of what the ditch

carried at another place in the southeast corner of

the Mary [251] L. Pellew allotment—1235 on the

same basis as I gave the other estimate. I would

say it carried about ten second feet. Going liack

to the place where there was the drop in the ditch

that I have spoken of, down the hillside, the old

'84 ditch drojjs about twelve feet in seventy feet,

twelve feet vertically and seventy feet horizontally.

There couldn't have been very much water down
it because the ditch was not cut any. It was just
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a depression there, and you could hardly tell water

had been down; up above where a lateral came out

it was carrying perhaps three second feet; there

had been a cutting in some places of three feet or

more since the Reclamation ditch was constructed.

I don't know how long that has been. The last

place I spoke of, where there was a cut of three feet

or more, I would estimate it was carrying about

three second feet, and I wouldn't judge that the

Old Indian ditch at that point where this drop

occurred, was carrying that amount; if it had been

I see no reason why it shouldn't have enlarged as it

did in those other places. Mr. Sperry was with me
when I made that examination.

I would estimate that 16 acres lying above the

old 1884 ditch in the Madaline Michel allotment

could not be irrigated. I would estimate that the

acreage above the old 1884 ditch on the Smith hold-

ings that could not be irrigated would be forty,

thirty-seven and a half and fifteen and three-tenths

—that would be about ninety-four acres. I merely

added the figures on the map, 40, 37.57 and 15.33

to show the total. About the Weston land, prac-

tically all of that, there is a hill comes out there,

cutting the canal off ; a quarter of an acre up there

or,—without building canals coming in from the

west, the southeast corner of the Mary L. Pablo

and the Bazile Peche could not be irrigated. There

would be 6.4 acres in the Bazile Peche and 29.3

acres in the Mary L. Pablo, the canal couldn't be
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])rought clown there, it would have to come out

up here and come down to get those in. There is

no evidence of any such canal shown on the map.

Referring to Map 61, (Five Consolidated Cases)

the survey of 1913, there was no evidence of a canal

there at that time.

Cross Examination by Mr. Hershey.

There is no evidence on this map of any laterals

out of the 1884 ditch on the Weston or Nordquist

tract. There is nothing marked on the map showing

any laterals out of the 1884 ditch on the Harry

Smith place. There is nothing on the map showing

any of the laterals on [252] the 240 acres of Harry

Weston. There is nothing to show on the Victoria

Ladderoute land. I testified I didn't make the map,

I just added the colors, canal line taken from other

surveys. In adding the canal line, I didn't add any

laterals because there were no laterals shown except

the laterals built since they went into the old ditch

and built the new system, and there I show the

laterals, but no laterals prior to that time. I am
not acquainted much with that land. I never went

there except when I crossed the river going above

in 1911, but in 1913 I surveyed the tracts and those

creeks shown as Agate Stevens Creek, Moiese Creek,

Pellew Creek and Barna]\v Creek. That was taken

from the under map (Exhibit 61, Five Consolidated

Cases) which I know to be accurate and I showed

on that survey, the under map, that work and we
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gave a free water right from those streams only.

Those streams carry water and that is what the

Indians asked for, was a right from those streams;

that was why we surveyed them because they asked

for them and we gave them everything they asked

for. I stated the reason we went there, the Indians

on those allotments said they had water rights from

those streams, and those we mapped only. McLeod

didn't say anything to me about a spring on his

place. That is the reason we didn't map it. We
mapped only what they requested us to map. We
were requested to make a record of their requests

and the land they had irrigated and what was used.

I don't know of my own knowledge that the fence

lines were correctly indicated on the map. They

were made by the Reclamation engineers. I used

the south end of the map on the work and I know

that to be accurate and there is no reason why the

same on the north side should not be accurate. The

fences may not have been there at all so far as I

know. I wasn't on personally before 1911. I know

nothing before 1911. According to the map and

the fence lines, practically all of the Madaline

Michel land was fenced except the southwest corner.

There was 16 acres in the northeast corner and

perhaps 10 acres in the southeast corner and perhaps

three quarters of an acre in the southwest corner

that were outside of the allotment, outside the fence.

I drew the red line indicating the old Indian ditch.

I didn't put in all the laterals on it because there
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were no laterals. I didn't see any laterals from

the map, not from any survey I made myself. I

simply sketched in the creeks. The place where

I went, there was a fall, on the Pellew place in 1913.

It is shown on [253] the under map. The fence

lines are indicated on map 61 and on 25, one was

made in 1913 and the other in 1908. There would

be tive years difference and the fence lines don't

agree. I have no record of the surveys to indicate

the size of the old ditch. The old Indian ditch of

1884 dropped at Moiese Creek and there is a con-

siderable fall as a result of that drop in the old

'84 ditch. I made the observation as to the size

of the '84 ditch last week. It has been lying there

ever since 1909. The old Indian ditch is used as a

lateral for some distance by the Reclamation service,

below where lateral K branches off. We used the

old Indian ditch as a lateral to carry water in for

some distance.

Redirect Examination by Mr. Harwood.

I don't know anything about the uld canal. It

was all done before I came there. In regard to

what I mapped, as shown by Exhibit 61, I mapped

not only what the Indians had asked to be mapped,

but also what the ground showed as having been

irrigated and they came out and pointed out the

area which is now traced, saying that they had irri-

gated to those boundaries. We mapped those and

gave them a water right to it—from the small creeks
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and then gave them, if they wished to transfer to

the Government system, what we considered of the

same vahie which of course was very much more

in the Government completed system. I can't tell

you how that was computed without checking up

in the book. We gave them where they had a suffi-

cient supply of water, two acre feet or about twenty-

four inches on the land—two acre feet per annum

per acre. And if they made the transfer, we gave

them two acre feet of the Government system if they

had a good water supply. Where their water supply

was very scant we only gave them one acre foot

and within a considerable portion we gave them one

acre-foot where, as Mr. Hershey said, the creeks

were small and didn't hold much water. In my
estimation the contours on Exhibit 25 are accurate.

I used the identical map on the south side of the

Jocko, proved the locations and found them to be

accurate. I made that location on the south side

of the river in 1911. A great many of the fence

lines haven't changed. I don't know how old they

are, but some of them are old worm fences, this

irregular line shows such a fence made out of rails

and I don't know how old they are. In my estima-

tion the fencing shown on Exhibit 25 is cor-

rect. [254]

Ttecross Examination by Mr. Hershey.

The committee decided whether or not it was a

good and sufficient water right to entitle them to
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one acre or two acres or three acres, as the case

may be.

Redirect Examination by Mr. Harwood.

We asked the people where they claimed to have

irrigated, and went ont and surveyed, as shown on

Exhibit 61. We asked them if they would show

the men in the field, and when the men went in the

field they came out and show^ed them, and they took

the points where they showed them where they had

irrigated, that is, they took the boundaries of the

land, the full extent they ever irrigated and the

only places we were told about and asked to survey

and did survey were, roughly, these portions about

Agate Stevens Creek, Moiese Creek, Pellew Creek,

and Barnaby Creek, all as shown on the map where

the map show^s little enclosures and acreages within

the enclosures and figures. We did not give any

such right on the Madaline Michel place. There

was no such right on the Harry C. Smith place.

On the Harry W. Weston place there was a little

tract here that went around, a two and a half acres

on the north side of the Catherine Finley allotment,

—the creek seemed to be so small and to spread

over such a large area, the committee was of the

opinion that they were not entitled to this, and

nothing was given. Mary Peche, just above, got

some right to use the water in this stream. I think

24.3 acres was given on the March Peche as having

been taken out of Barnaby Creek. There was no
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right given on the Victoria Ladderoute allotment,

Number 1371. No white people came and requested

credit for water. We were just giving to the In-

dians. That was in the fall of 1913.

Recross Examination by Mr. Hershey.

The people who had been using the old ditch

of 1884 didn't come and ask us to give them any

water out of that ditch. Mr. McLeod didn't come

and ask for any water for land he had been using,

—

irrigating out of this ditch. Neither did Mrs.

Huston or Andrew Huston ask about their place.

In fact, none of them claimed any water of us out

of the old '84 ditch. We didn't look for any evi-

dence over there that they had used water out of

the '84 ditch. We only looked where our attention

was called. We didn't go over other lands to

look. [255]

Redirect Examination by Mr. Harwood.

My instructions were to cover only the lands that

were irrigated out of certain streams of the reser-

vation or privately constructed ditches and we got

all of such lands in the Jocko Valley. In our survey

on the north side of the Jocko River, the same

system was used by the committee as it proceeded

under on the south side. The members of the com-

mittee that sat at the time we made the survey and

had the hearings on the lands that we have discussed

today on the north side of the Jocko were Fred

C. Morgan, Superintendent of the Reservation,
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Alphonse Clarimont, representing the Indians.

Exactly the same committee that was on the other

side of the river.

OCTAVE COUTURE,
being called as a witness in behalf of the defendant,

testified as follows

:

Direct Examination by Mr. Harwood.

I am the same Octave Couture who has already

testified in these suits. I was born about 1870. I

Avas out in this Jocko Valley about five miles from

the lands we have talked about. I have known

them ever since I can remember anything. Looking

at Exhibit 25, I see the Madaline Michel allotment

bounded by the chocolate colored strips and I see a

fence CTitting across the southeast corner and an-

other fence across the southwest corner. On the

other side the fence runs across the northeast corner

and then goes clear on over into the Louie Ahocks

allotment. I was familiar with that fencing and

it looks like an accurate representation of the old

fence before the allotments. The fence followed

the old ditch down there and then went out from

the ditch, two sides of the fence. This is where the

house was; it is represented by dots up near the

ditch. Looking at Exhibit 25 and the allotments

1573, 1409 and 1572 within the fence, the map looks

accurate the way I recall, the old days before the
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allotments. Its fences look accurate. The fences

run that way a ways and then come out straight

this way a ways close to the hill here, there is a hill

comes down here and runs around to the Moiese

house—that double dotted line. That looks accurate.

This dot above the "S" of Harry Smith is about

where the house was. [256] That was on the flat

in the bottom. I threshed on the Nordquist and

Nilson land. I recall where the house was on the

place and the road running up to the house and I

see the fence takes in not only some of the Madaline

Michel but over here on the Ahocks place. The

crop was on that part of Madaline Michel's place.

Where the road comes in the field there, at the time

I went there, and the hay land was below there,

down stream. The hay was on the Madaline Michel

place. There was hay cut below here on the Louie

Ahocks place, and on the other place too. And the

Harry Smith land was the old Dan McLeod place.

There was another fence here between Pellew and

McLeod. The party in there was Grandjo. Albert

Vincent and Dan McLeod later filed. Grandjo was

to the west or northwest of the McLeod allotment

and down stream. When the families moved from

the Bitter Root Valley, they all took along that

ditch, the Flatheads, and they sold the improve-

ments before it was fenced, part of it. They would

sell out to some Indian and go and take another

place. I remember those fences shown through

the Lumphrey place. This is the Barnaby place.
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This part runs along the 1884 ditch on one side

and then runs directly perpendicular away from

the ditch and swings around into the northeast

corner and takes in some of Joseph Ladderout,

1369, and Catherine Finley, that was farmed by

Old Man Barnaby. That is accurate the way it

used to run—about two hundred between those two

fences. I don't know if the fence is in the right

place or not but that is quite a field there. I don't

know how many acres would be in that field. Bar-

naby 's boy had a house there below the ditch and

a quarter of a mile south of the old man's place.

It is quite a field. About the Philomene Huston^

—

the Hustons had fenced in there, or John Lumphre^y,

part of what is now shown here as the Bazile Peche.

I can't tell if the Mary Louise Pablo is correct or

not. The Lumphrey house was up near the ditch.

The dot here is pretty close. It was all open here

liefore the Victoria Ladderoute place was fenced.

There was no fence along the ditch. They were

irrigating part of it before it was allotted around

the Victoria Ladderoute place. I don't think there

was any running water there. Of course, I don't

know, but there was no fence around it, there was

nothing lietween there. There was a big flat running

up there. I never farmed over on that side. I

worked on the old '84 ditch when it was first [257]

constructed. I got paid out of the contract, from

Ronan. My father took a contract from Indian

Agent Ronan. He luiilt the part above the flume
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in the canyon. Ronan paid liim in 1883 or 1884.

I remember about the extension of the ditch in later

years. We were working around Barnaby Creek

further down the valley.

Cross Examination by Mr. Hershey.

My knowledge of fence lines is somewhat hazy.

It is hard to tell but I imagine within the fence the

land was farmed and cultivated. There were crops

in '87 and '88.

Redirect Examination by Mr. Harwood.

My knowledge isn't confined to just those two

years, '87 and '88. I have known the country ever

since I was born. I know where the fences were

and the houses and where there was hay but it is

pretty hard to see it on the map. But from looking

at the map, I would say that it shows pretty close

to where they was.

GUY L. SPERRY,
being called as a witness on behalf of defendant

testified as follows:

Direct Examination by Mr. Harwood.

My name is Guy L. Sperry. I live at St. Igna-

tius, Montana. I am the same Sperry that testified

in the group of five suits and in the Francis suit.

I have lived around St. Ignatius about twenty years.

I am engineer with the United States Irrigation

Service and have been so employed about 17 years.
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I was first employed in 1909. I am familiar with

the lands in these suits to a certain extent and have

traced out the visible remnants of the 1884 ditch,

from the point where it ceases to be coincident with

the present system, down through the Louise La-

Moose allotment, to its last indication, the Dominick

Finley allotment number 804. I took a section of

that ditch as it appears now just below Mr. Smith's

land. That is below the Ursula McLeod land, about

200 feet west of his northwest corner and we took

another section near the upper end of the old '84

ditch. Referring to the one near the Ursula McLeod

land, I don't recall the exact measurements; it was

something less than two feet in depth and perhaps

ten or eleven feet wide. We took an accurate cross

section of the banks and judging from that cross

section as it is today, from my knowledge as [258]

an engineer, I would say that a reasonable estimate

of the amount of water that could have been carried

by that ditch in 1884 was 400 inches or ten second

feet at the point where the section was taken. Re-

ferring to the cross section taken near the head of

the ditch, the intake, it would have carried quite a

little bit at that point. I would judge in the neigh-

borhood of twenty second feet perhaps. We saw

no signs of the head works of the old ditch but I

imagine twenty second feet could have been taken

into the ditch by carrying the ditch far enough to

get up to the water that is above where we took

this section. I couldn't say what the capacity is
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of the present ditch called Lateral K on Exhibits

25 and 61. The ditch starts off with about 125

second feet capacity and decreases in size to a small

ditch at the lower end, l)ut it is of sufficient capacity

to cover all the lands between it and the Jocko

River and is considerably larger than the old '84

ditch gives indications of having been and irrigates

many more lands. Referring to Mr. Towle's testi-

mony concerning a drop in the '84 ditch, this drop

was, I think, more than 12 feet as he stated, it was

about 17 feet in elevation. I think we figured it

about sixty-eight feet horizontally and about seven-

teen feet vertically. There is very little evidence

of erosion and no evidence of a great amount of

water. In fact, it would indicate that a very small

amount of water ; of course, it was quite a few years

ago and would be leveled off to some extent, but I

would say a very small amount of water ever dropped

down that eighteen feet vertically. Close to the

northwest corner of Dr. Smith's place there is a

Government ditch at the present time which we

found carried around three second feet, that would

be about 120 inches, and it has been running there

for not any very great length of time; but it was

cut down vertically from a foot and a half to two

and a half feet below the surface of the soil and

that ditch hasn't l)een there an awful long time,

as indicated by the banks standing up straight,—

so it shows there is a considerable quantity of ero-

sion in that neighborhood. I would say that the
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'84 ditch didn't carry at any time more than 120

inches. In 1909 or 1910 this K Lateral on the north

side replaced the old '84 ditch and the old ditch

was not used any more. The old ditch couldn't

have been used down to Moiese Creek because it

was replaced. From there on the old ditch can be

traced out, and there is one portion of the old ditch

which is used at the present time. We call it 25 K,

it starts at Pellew Creek and [259] runs over into

the northeast corner of Mr. Weston's holdings, that

is the northeast corner of the Catherine Finley

allotment. It starts at Pellew Creek and from

there on you can trace the old Indian Ditch, al-

though it apparently is used for carrying the water

for a short ways beyond the point at the present

time. The water comes from the Jocko River out

of the K Lateral, part of the Government system.

It runs through that into the old 1884 ditch, runs

on and follows down for whatever distance that

remnant is being used.

I think there are around thirty-some odd allot-

ments at the present time and perhaps more than

forty that are in white ownership at the present

time, that come under this ditch, in addition to the

land in question that lies under the present ditch.

The white owners referred to and other allotments

could have taken water out of the '84 ditch and

used it on their lands. Since 1909 or 1910 the

present system has been constructed and that irri-

gation has come from that canal. But it was 1909

that the new system cut the old system.



304 Harry C. Smith, et ah, vs.

(Testimony of Guy L. Sperry.)

Cross Examination by Mr. Hershey.

There are approximately thirty allotments under

the old 1884 ditch. The old 1884 ditch is destroyed

and the only way these thirty-three people, includ-

ing the three in question, can get any water is to

take it from the present system. I don't know how

many of these took water out of the 1884 ditch.

I have no record of how many acres were irrigated

out of the '84 ditch other than Major Ronan's

report.

Redirect Examination by Mr. Harwood.

There is no place where the old '84 ditch carries

all the water that is now carried by the K Lateral.

Map Exhibit 25 is in my opinion accurate for all

engineering purposes. I have examined the lands

in this suit, under the 1884 ditch, the renmants of

it, and found that these lands, there is a consider-

able portion of them that could have been irrigated

from the old 1884 ditch. The topography indicates

that part of the Madaline Michel eighty could not

be irrigated; that is the part that lies above the

present ditch. The forty in Section 32 is above

the ditch and a considerable part of the next forty

below is above the ditch in this Ursula McLeod
allotment, probably 26 or 27 acres [260] might have

been irrigated. The Caroline McLeod eighty could

have all been irrigated, and the irrigable land in

the next, Louise Moiese allotment, there is a small

amount in the northeast corner of that acreage that

could not have been irrigated from this ditch be-
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cause it is above it. On the southeast corner there

is a tract that could not be irrigated by taking out

from the ditch within the boundaries of the Smith

land but it would be possible to carry down from

some other point; whether it w^as ever done or not

I have no way of knowing, there is no indication.

CORRIE HIATT,
being called as a witness on behalf of the defendant,

testified as follows:

Direct Examination by Mr. Harwood.

I am the same Corrie Hiatt who was on the stand

])efore. I have been "Indian farmer" since 1910.

I am familiar wdth the lands in suit. The new

system began delivering water in 1911 was the

first I knew. They had begun fencing the surveyed

allotments in 1910. Those fences did away with

the old fencing in places. There was some irriga-

tion on the Madaline Michel place when I came

there in 1910, but I don't know how much. I recall

the Harry C. Smith holdings, the Ursula McLeod,

Caroline McLeod and Louise Moiese allotments, but

I don't know anything about the irrigation there.

There were some crops but I don't know whether

or not it was irrigated. Eighteen or twenty acres

in crop, I guess. The Victoria Ladderoute allot-

ment, of Mr. Smith, was an open prairie at the time

I came there in 1910. There was no fence at all.
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It was irrigated in 1911, the first I knew of. Marsh
Brothers had it leased from the Government, or the

Indians, through the government. With reference

to the holdings of Harry Weston, I can't recall

the irrigation there after 1910. There were some

small places fenced in meander fence. On the

Weston place there were three areas fenced—per-

haps twelve to twenty acres in each of the three

but just what shape, I couldn't say.

R. F. COOLEY,
being called as a witness on behalf of the defendant,

testified as follows:

Direct Examination by Mr. Harwood.

My name is R. F. Cooley. I live near Arlee and

am Water [261] Master of the Jocko Division of

the Indian Irrigation Service. I have been so

employed since the spring of 1918, and I am familiar

with the lands in these three suits. I first became

acquainted with them, in the spring of 1915. I

started riding ditch there then. The total area

ever irrigated since I have known the lands under

the new Government system. Lateral K, on the

Madaline Michel allotment is about sixty-five acres.

It laid idle several years. I couldn't tell how many,

but it was irrigated most of the time I was ac-

quainted with it—from 1915 to date. This is under

the new Government system. There is no old irri-
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gatioii system or private ditches to do any irrigation

from. There was a little creek from a spring but

they didn't do any irrigating to amount to any-

thing, maybe for a garden, and that ditch has been

allowed to go into K, and has not been in use for

several years. That is on the Madaline Michel

land or just above the east boundary and up on

the hillside. Now referring to the Smith lands,

nearly half of the Ursula McLeod land, perhaps

more, is above the ditch. The west forty can be

all irrigated from the present system. With ref-

erence to the east forty above the K canal, that

can't be irrigated. Practically all of the Caro-

line McLeod allotment is irrigable and is irrigated

most of the time from the present system. In the

Louise Moiese allotment, about six or seven acres

are above the ditch and partly too steep to irri-

gate, but the rest is irrigable. Referring to the

Weston lands, the Catherine Finley allotment can

be irrigated except four or five acres in the east

end of it. It could be irrigated if you brought a

ditch down the hill, but it is pretty steep and would

cost too much. None of these places are charged

for any portion that cannot be irrigated from the

present ditch—either for construction, or for oper-

ation and maintenance. The Victoria Ladderoute

allotment is practically all irrigable and has been

for several years. All of the Weston holdings can

be irrigated from the present system except a very
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small piece in the northeast corner. All the Mary
Pablo piece can be irrigated from the present

system.

Cross Examination by Mr. Hershey.

Doctor Smith should not be charged for anything

in Section 32 and was not charged to my knowledge.

I have refused to deliver water to some of these

people. I had my instructions from headquarters

as to what was to be irrigated. Last year is the

only time I remember [262] of ever refusing water.

The thirty Indians under the ditch were refused

like the others if they didn't make arrangements

with headquarters. That is just true of this year

and a circular was issued that no water could be

delivered until all of last year's and this year's was

paid in advance. I heard people talking about

getting it. I couldn't tell you how many of the

thirty-three, including the three plaintiffs in this

action, haven't gotten water this year. There is

a considerable number of them that don't farm at

all, that don't ask for any water. They have quit

farming.

Redirect Examination by Mr. Harwood.

Those Indians can always get water. What I

meant by their being refused, I took it that they

had to make arrangements first. I don't remember

any Indian ever being refused water in the end.
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Recross Exairiination by Mr. Hershey.

Redirect Examination by Mr. Harwood.

Since the operation and maintenance charges went

into effect, all lands capable of being served out

of constructed laterals, are charged with operation

and maintenance, whether or not they use water.

That system of charging began about four or five

years ago, maybe longer. The first few years I

was there they simply paid for what water they

took.

C. J. MOODY,
defendant, was called as a witness in his own behalf

and testified as follow^s:

Direct Examination by Mr. Harwood.

My name is C. J. Moody. I live at St. Ignatius,

Montana, and am Project Engineer of the Flathead

Irrigation Project. I started on the Flathead

Project in March 1911, and continued until Septem-

ber, 1912. Then I was on other projects until 1915

and since September, 1915 have been on the Flat-

head Project up to the present time. I am familiar

with the lands in these three suits. I first became

familiar with them in 1911. As Manager in charge

of the Government records or the Irrigation office,

I have always found Exhibits 25 and 61 (Five Con-

solidated Cases) to be accurate. The ditch called

the Moiese ditch is the old '84 ditch [263] and that
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is indicated on the Exhibit 61 and Exhibit 25 as the

^'U. S. Indian Ditch"—1884 or "U. S. I. D. ditch"

in some cases. That ditch was the only one that lay

along these lands prior to the construction of the

present Government system which started about

1909. The first land survey made in this part of the

country was made between 1904 and 1907. The ap-

proximate number of acres on both sides of the

Jocko Valley that are irrigable are seven thousand

on the north side and five thousand on the south

side. There are 112 Indian owners and 83 white

owners under the project. About five thousand acres

are still owned by the Indians and about seven

thousand acres are owned by whites. Approxi-

mately 4050 acres lie below the 1884 ditch. The first

survey with regard to the new system put in by the

Government about 1909 was made in 1907. The pre-

liminary survey indicated what could be irrigated

and the Indians were allotted those lands. It was

determined at that time that there would be very

little additional land left over, after allotting the

Indians in that territory, for settlement by White

people. The engineers found the 1884 Indian ditch

to be in dilapidated condition, capable of carrying

a very small amount of water and not possibly large

enough to supply the land below the ditch. After

the investigation, it was decided to build a new

ditch and abandon the old U. S. Indian ditch and

this was done. Very little farming was done prior
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to this time in the locality which lay below the 1884

ditch. The new ditch was begun in 1909 and com-

pleted in 1910 and there was considerable activity

in farming in the lands below the new ditch using

water from the new ditch. The Government con-

structed laterals running out to each allotment so

some water was delivered to each individual allot-

ment from the new Government system which took

water from the Jocko River as did the 1884 ditch.

The old ditch was put out of business by the new

system, down to Moiese Creek and since 1909 it has

been impossible for anyone to get water from the

1884 ditch. After 1909, they got water by applica-

tion to the United States and water was delivered

to each farmer calling for it. The new ditch is des-

ignated as "Lateral K" on Exhibits 61 (Five Con-

solidated Cases) and Exhibit 25. The delivery of

water was regulated by government employees at

that time. Under the new system, everybody that

had water had to pay for it, White people. White

owners or lessees had to pay. They couldn't get

water unless they paid. In case of Indians, if [264]

they couldn't pay, the Superintendent could give

the Irrigation employees an order and if water was

delivered— ; water was never refused an Indian if

the Superintendent gave the order to deliver it.

That has continued up to the present time. In ex-

tremely low water, this ditch takes all the water out

of the Jocko River at its intake and since 1909 the
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Government has maintained and claimed exclusive

ownership of this 1909 system and the water taken

through the system to the lands lying below it.

Prior to 1924, the water was delivered on what

we called water level basis which was just charging

for the acre feet delivered at a certain price per

acre-foot ; since 1924, the United States has made a

mininmm charge against all lands which could be

irrigated, whether they used water or not, on the

Jocko Division. This was twenty-five cents until

1929, when it was raised to fifty cents. That system

is in vogue with regard to all lands lying under the

ditch, besides the ones in suit. Land which does not

lie under the system or cannot be fed by laterals

from the system is not charged for either construc-

tion or operation and maintenance.

The bills, either for operation and maintenance

charges or for construction charges, describe the

land, in the heading of the bill, describe the land

in the entire farm, originally,—that is if,—take in

the case of the Ursula McLeod farm,—it would be

described Lots 1 and 2 in Section 6, and the South-

west quarter of the Southeast quarter of Section 32,

and the township ; that is for the purpose of identifi-

cation of the farm; and the bills are sent out for

individual farms, even though they,—one man might

own several; but in the bill part, itself, reciting the

charges there, the charges are against the irrigable

land only, and in that case, if I remember it, they

had about fifty-three acres out of the approximately
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one hundred and twenty that was irrigable, and the

charges are against the fifty-three acres only. The

bills are sent out under authority of the United

States. None of the people in suit, in these three

cases, were ever billed except under the authority

of the United States. I have never personally, as

an individual, made demands for charges. I have

never made demands otherwise than as a Govern-

ment employee. Nor have I interfered with the use

of water in my individual capacity or otherwise than

as a Government employee and I personally claim no

water out of the Jocko River. [265]

In these three suits, 559 acres lay below the 1884

ditch. Of that number, 257 acres are owned by

Harry C. Smith, sixty-four acres by Nordquist and

Nilson and 230 acres by Weston. The Victoria

Ladderoute allotment is included in the figures given

for Harry C. Smith.

Cross Examination by Mr. Hershey.

Until 1924 the Reclamation Service handled the

project for the Indian Bureau and in April, 1924,

it was transferred to the Indian Irrigation Service

handling it for the Indian Bureau. At the present

time thirty-two Indians still own their lands. Less

than one third are still farming; among them Mrs.

Huston, Bernard McLeod and John Adams. Not

to my knowledge was water denied to the Philo-

mene D. Huston claim for over two years until

they were starved out. They were not to my knowl-
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edge forced to give a bond to pay the charges. Nor

was Bernard McLeod forced to give a bond for the

charges since I had anything to do with it. I don't

recall that Bernard McLeod Avas refused water and

went to the County Attorney who called up my
office and made arrangements to get water. If he

was a trust patent Indian, he could go to the Super-

intendent any time. It is not a fact that such rule

has only been in force this year ; it was at any time.

The water was turned through the new ditch in

1910. There were no water charges made to those

Indians who were living on the ditch prior to 1910.

Most of the Indians at that time were still holding

their allotments under trust patents. The charges

for water were first made in 1911. Water was never

delivered to White lessees without charge. I

couldn't say for sure about the Indians. They have

not been contending with me that they had a water

right and refused to pay the charges. I know that

some of the Indian checks have been turned over for

the payment of water. No, I don't know that any

of the checks coming to them were turned over to

me without endorsement, over their protest, and

collected.

Redirect Examination by Mr. Harwood.

Practically all of the lands farmed under the

1884 ditch have been sold to whites. Referring to

the places where the Committee investigated the

private rights, out of Barnaby, Pellew, Moiese and
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Agate Stevens Creeks, some water runs out of these

little creeks and irrigates across our government

ditch. They have been given a water right for the

[266] lands so irrigated. I said I had no informa-

tion al)out Bernard McLeod being in any other

situation, with regard to getting water on applica-

tion to the Superintendent than any other Indian.

I know that this year he got it by applying to the

Superintendent and I don't know why he shouldn't

have done the same thing before. There are as

many Indians who farmed after the new ditch as

there were who farmed before. The new system

irrigates about one thousand acres more than the old

system.
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DEFENDANT'S EXHIBITS 26, 27, 28, 29, 30

and 31 ADMITTED.
DEFENDANT'S EXHIBIT 26.

5.

22673 Office of 1884

Flathead Agency M. T.

November 21st, 1884

5279 Department of the Interior Received

11/29 1884

Peter Ronan

U. S. Indian Agent.

In relation to irrigating ditch.

2500

To Dept. Dec. 1/84

To Agent Dec. 8/84

F Sprague

AUTHORITY
Office of Indian Affairs

No. 9150 Received

Dec. 4, 1884

4185 Department of the Interior Received

Aug. 1885

AUTHORITY
Office of Indian Affairs

No. 11015 Received

Aug. 24, 1885

1.

UNITED STATES INDIAN SERVICE
22673 Flathead Agency,

November 21st, 1884.
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Hon. Commissioner of Indian Affairs

Washington, D. C.

Sir:

As stated in my last monthly report, I have the

honor to transmit special report in regard to con-

struction of irrigating ditch. Authority 8843. [267]

In regard to your suggestion that the "ditches

should be located by some one experienced in such

work of irrigation," I would state that I claim to

have some experience in such work myself and with

the aid of an experienced man to whom I gave

charge of the construction, a proper survey has been

made, staked out, and a large force of Indians and

half breeds are now engaged upon the work, which

will be brought to as speedy completion as the

weather will permit.

The ditch is intended to divert the waters of the

Jocko River from its main channel

2.

to a vast plateau of rich agricultural land, which

when properly irrigated will furnish homes for hun-

dreds of families. In order to bring the water to

the head of this j^lateau, I have surveyed and laid

out a ditch of the following dimensions, viz: two

feet deep, three feet wide in the bottom and four

feet wide on top. The water course will necessarily

have to be constructed until it reaches the head of

said plateau, through a rough and rocky country

for a distance of nearly two miles, and will require
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a great deal of fluming. My estimate of lumber

will reach fifty four thousand feet, and I now have

a force of Indians and half breeds delivering logs

at the Agency saw mill to be cut into dimensions

for the same. The flume like the ditch will be three

feet in the bottom, of two inch plank, two feet high

of inch and a half plank, bottom sills 4x6; side

pieces 4x4, cap pieces 2x6, all morticed and tenoned,

and like the ditch will have a fall of one

3.

quarter of an inch to the rod.

To reach head of said plateau as mentioned before

the ditch will be within a fraction of two miles in

length. The Hon. Commissioner will readily see

that two thousand five hundred dollars is a very

small sum under any ordinary circumstances to com-

plete such a piece of work, but with a good saw mill

and the utilization of all Indian labor possible, I

feel confident that I will complete the work.

Upon bringing the water into the main channel

to the head of the plateau, as laid off, surveyed and

now under construction, it [268] will require a fur-

ther sum of at least two thousand five hundred

dollars to contiime the ditch down the plateau for

some three miles further, and to convey side ditches

into Indian farms and I respectfully ask the Hon.

Commissioner for authority and funds to carry out

this irrigating plan to its full completion into In-

dian fields and farms, and as
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the work with exception of one or two white em-

ployes will be done by Indian la])or, who are only

too willing and anxious to earn wages, and it will

also furnish means to keep the Indians on their

reservation away from white settlements and its

gambling and whiskey allurements as also from

the hunting grounds, and while accomplishing all

this good will make a garden spot of that portion

of the reservation, and furnish abundant harvests

and pleasant homes for the present generation and

generations to come if they are not disturbed in

their rights to the land.

Respectfully submitted,

PETER RONAN,
U. S. Indian Agent.

DEFENDANT'S EXHIBIT 27.

ROB (1-518) JEF
DEPARTMENT OF THE INTERIOR

Washington, Dec. 3, 1884.

The Commissioner of Indiaii Affairs,

Sir:

In compliance with the recommendation contained

in your conununication of 2nd instant, authority

is hereby granted for the Agent of Flathead Agency,

M.T., to expend a sum not exceeding $2500, in the

open market purchase of material (under exigency

stated in your letter), and employment of necessary

White and Indian labor, required in the continua-
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tion [269] of the irrigating ditch, &c., at said

Agency, as per his letter herewith returned; pay-

able from funds applicable.

Very respectfully,

5279, Ind. Div. '84 N. M. TELLER,
One Enclosure. Secretary.

AUTHORITY.
Office of Indian Affairs

No. 9150 Received

Dec. 4, 1884

22673/84

37 12/6 Dec. 3/84

To continue irrigating ditch

Flathead A.

$2500

tine

To Agent Dec. 8/84

F Sprague.

DEFENDANT'S EXHIBIT 28.

F. 132

L. 22673/84

DEPARTMENT OF THE INTERIOR
Auth. 8843 Office of Indian Affairs

9150 Washington Dec. 8th, 1884

JBC
Peter Ronan

Indian Agent

Flathead Agency, Montana

Sir:
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111 view of the circumstances reported in your

letter of the 21st ultimo, and in compliance with

the recommendation of this office, the Hon. Secre-

tary of the Interior has granted you authority to

expend a sum not exceeding two thousand five hun-

dred dollars ($2,500.00) in the open market pur-

chase of material and employment of necessary

white and Indian labor required in the continuation

of the irrigating [270]

2 Ronan 133

ditches, &c., at your Agency as per your letter.

Very respectfully,

H. PRICE,
HHS Commissioner.

DEFENDANT'S EXHIBIT 29.

178

REPORTS OF AGENTS IN MONTANA
Flathead Agency, Montana

August 15, 1886.

Sir: In accordance with instructions, I herewith

submit my tenth annual report from the Flathead

Indian Agency, Montana Territory. ******
179

IRRIGATION.
This season I completed and had in full opera-

tion an irrigation ditch which diverts the waters of

the Jocko River from its main channel to a vast

plateau of rich agricultural land which, when prop-
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erly irrigated and cultivated, will furnish homes for

hundreds of families. The irrigation ditches are

about 6 miles in length and of the following dimen-

sions: Two feet deep, 3 feet wide in the bottom,

and 4 feet wide on top. The water, in order to be

converted from the bed of the Jocko River, to reach

the plateau intended to be irrigated, was raised

some 200 feet, and the ditch had necessarily to be

constructed in order to raise it upon said plateau,

through a rough and rocky canon for a distance of

about 2 miles, and required a great deal of fluming

;

some blasting was also necessary to its completion.

The flume, like the ditch, is 3 feet in the bottom, of

2-inch planks ; bottom sills 4 by 6 ; side pieces 4 by 4

;

cap pieces 2 by 6, all mortised and tenoned, and

like the full continuation of the ditch, has a fall

of one-quarter of an inch to the rod. About 80,000

feet of lumber were required for the completion

of the ditch, all of which was manufactured at

the [271] agency saw-mill. The ditch is continued

down the plateau along the foot-hills, and is spread

out among the Indian fields by the use of a furrow

run by a plow, which conveys the water over the

small gardens and grain fields, which certainly

would not mature but for this system of irrigation.

By proper cultivation and irrigation grain can be

and is made to yield from 30 to 50 bushels to the

acre.

EMPLOYMENT OF INDIANS.
The Indians generally are willing and anxious

to earn wages, and the excavating of the ditch fur-
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nished them employment, and during its construc-

tion was a means of encouragement to labor, and

also to keep them on the reservation and away from

the white settlement and hunting grounds. Such

expenditures result in general good to all, as it fur-

nishes paid employment to those who seek labor,

encourages and teaches habits of industry to all who
would rise above the level of savagery and indol-

ence, and who try by industry to imitate the modes

and living of the white race. Along the plateau

watered by the ditch I have been and am now en-

gaged in settling the families of

CHARLOS' BAND
of Bitter Root Indians, who choose to abandon their

lands in that valley and remove to this reservation.

Seventeen houses have been constructed for the fam-

ilies so removed, 10 acres of land broken up for

each family, and rails furnished for the fencing in

of the same, and with exception of two fields, all

are under fence and cultivation.

The members of Charlos' band who removed from

the Bitter Root to this agency cannot be classed

among the most industrious and civilized members

of the tribe. In fact the colony is composed mostly

of Indians who, with their families, followed the

buffalo, until this game became almost extinct, and

contimied to make a precarious living by hunting,

fishing, and wandering among the settlements. It

will therefore readily be jDcrceived that no easy task

is imposed upon the administration of affairs at

this agency to bring these Indians suddenly into the
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ways of strict attention to the cultivation and har-

vesting of their fields, proper irrigation of the same

and to restrain them from wandering and the chase.

But having made a beginning in a small way en-

couragement and assistance will induce them to

enlarge their operations. I confidently believe that

another year of proper management and encourage-

ment will place those families on a basis of self-

support and beyond the necessity of any subsistence

from the Government. [272]

[Endorsed] : Filed June 12, 1931. 181******
Very respectfully, 3^our obedient servant,

PETER RONAN,
United States Indian Agent.

The Commissioner of Indian Affairs.

DEFENDANT'S EXHIBIT 30

REPORT OF FLATHEAD AGENCY

Flathead Agency, August 20, 1889.

Sir In compliance with instructions from your

office I have the honor to transmit herewith my thir-

teenth annual report.******
228******
229
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IRRIGATION

Proper irrigation of this reservation is the most

essential thing to be undertaken by the Department

to give tlie Indians productive farms. During this

season there has been a drought never before exper-

ienced. The grass crop is an assured failure, and

where there are no irrigation facilities the hay, grain

and vegetable crops are also certain failures. The

water in the rivers and brooks is lower than has

ever been laiown before at this season of the year.

Experience and observation have shown in this quar-

ter that lands upon which water can be supplied

by means of ditches are capable of being reduced to

the highest state of cultivation without fear or fail-

ure from a season of drought. At present the sys-

tem of irrigation here is primitive, but could it be

a possibility to tap the various streams and natural

mountain lakes and reservoirs, which only await the

expenditure of a small amount of money to send

water over the plains and plateaus freighted with the

richest fertilizing materials, derived from decaying

vegetation and the soils of the hills and the moun-

tains, the result would be to enable the Indian tillers

of the soil to gather home at the end of every sea-

son an abundant yield of grain, vegetables, and the

products of meadows and orchards. The present irri-

gation facilities consist of only one ditch. A few

years ago I succeeded in getting an appropriation

from the Interior Department to divert a small por-
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tion of [273] the waters of the Jocko River from its

main chamiel to a vast plateau of rich agricultural

land, which, if properly irrigated and cultivated,

would furnish homes for hundreds of families. The

amount appropriated was about $5,000, and was en-

tirely too small to construct a large ditch, ])ut witli

that much mone}' I completed one of the following-

dimensions :

Two feet deep, 3 feet wide in the bottom, and 4 feet

wide on top. The ditch was necessarily constructed

until it reached the head of said plateau through a

rough and rocky canon for a distance of about 2

miles, and required a good deal of fluming and blast-

ing. The flume like the ditch, is 3 feet in the bottom,

of 2-inch plank; 2 feet high, of inch and a half

plank; bottom sills 4 by 6; side pieces 4 by 4; cap

pieces 2 to 6 ; all mortised and tenoned, and, like the

ditch, I gave it a fall of one-quarter of an inch to the

rod. About 80,000 feet of lumber was used for the

full completon of the flume and ditch, whch was con-

structed along the foot-hills of the plateau for some

4 miles, and covering the fields and farms of the In-

dian settlers in that locality. The principal work

of this undertaking was done by Indians, with the

exception of one or two white men, who worked on

the flume. The locating, laying off, and engineering

of the ditch was done by myself and a placer miner,

})oth having had former experience in laying off

ditches to mines in a rude way. However, its con-
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struction was successful and water runs from end

to end smooth and rippling. The raise from the

river to the bench land was about 200 feet.

The ditch has been a source of water supply for

irrigation purposes for the Indians along the line,

and those who used it properly have good crops this

year as well as every year since its construction.

Unfortunately, its capacity was too small for all who

needed it, and failure in crops is the result to many
farmers along the line of the ditch, who could not

be supplied with enough water. The Indians were

willing and anxious to earn wages, and the construc-

tion of the ditch furnished them profitable employ-

ment and was a means of encouragement to labor;

and also to keep them on the reservation and away

from the towns where they obtain whiskey, and also

kept them from going to the hunting grounds while

the work lasted. This ditch and fiume should be

greatly enlarged, as there is a never-failing supply

of water in the [274] Jocko River, which could be

turned into it all summer.

There are also mimerous other streams and moun-

tain lakes on this reservation which can be utilized

for irrigation purposes at small expense and the im-

mense valleys and bench lands made to yield, with-

out any fear of failure, good crops that w^ill sustain

thousands of human beings in one of the most lovely

and picturesque countries in the region of the North-

west.
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LANDS IN SEVERALTY.

The Indians are scattered over the fnll extent of

the reservation, and have their homes and farms in

the various agricultural valleys. They fence in the

quantity of land they desire to cultivate, and the

boundary of each one is respected. Owing to the

prejudices of the several chiefs and of the headmen

of the tribes, a large majority of the Indians of the

Flathead Reservation are yet averse to taking of

land in severalty under the act of Congress, which

became a law on the 8th of February, 1887. The

older members of the tribes, and also the young

men who have not received any of the advantages

of education, go to swell the majority against land in

severalty, because they are loath to give up their

savage customs. They say at councils and at their

fireside talks that the residue of the land will be

sold by the Government to white settlers, thus break-

ing up their reservation and mixing the Indians up

promiscuously with the whites. * * *

231

Very respectfully, your obedient servant,

PETER RONAN,
United States Indian Agent.

The Commissioner of Indian Affairs.
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DEFENDANT'S EXHIBIT 31

REPORT OF FLATHEAD AGENCY
Flathead Agency, Mont., September 1, 1891.

Sir:

In submitting my fifteenth annual report * * *

In 1855 a treaty was made between the United

States and Victor, chief of the Flatheads. By this

treaty a large territory, extending neai- the forty-

second parallel to the British line, and with an aver-

age [275] breadth of nearly two degrees of latitude,

was ceded to the Government. On ceding it the In-

dians insisted upon holding the Bitter Root Valley

above the Lo Lo Fork as a special reservation for

the Flathead people. On November 14, 1871, the

President issued an order declaring that the Indians

should be removed to this reservation and on June

5, 1872, Congress passed a bill appropriating $50,-

000 to pay the expense of this removal and to pay

the Indians for the loss of their improvements in the

Bitter Root Valley. This order the Indians refused

to obey, and General Garfield was appointed as a

special commissioner to visit the Flatheads and

secure, if possible, their peaceful removal to the

Jocko Reservation. This resulted in an agreement

which was known as the Garfield agreement. A num-

ber of heads of families notified the superintendent

that they had chosen to take up land under the first

section of said agreement, which resulted in the issu-

ance of a certain luunber of patents, while another
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party, under Chief Arlee removed to the Jocko and

reaped the full benefit of the $50,000 appropriation,

while those who adhered to Chief Chariot remained

in the valley in poverty.

In 1884 C'harlot, with some of his headmen, and

accompanied by myself and interpreter, visited

Washington at the request of the honorable Secre-

tary of the Interior. The trip resulted in a failure

to induce the chief to abandon the Bitter Root Val-

ley and remove to the Jocko Reservation. In compli-

ance with verbal instructions from the honorable

Secretary of the Interior, on our return to Montana,

I made certain propositions to individual families of

Chariot's band to remove to this reservation, and

the result was that twenty-one heads of families

agreed to move, and to them I promised each head

of a family

—

First, 160 acres of unoccupied land on the reser-

vation.

Second, the erection of a suitable house.

Third, Assistance in fencing and breaking 10 acres

of land for each family.

Fourth, The following gifts: Two cows, one

wagon, set of harness, a plow and other agricultural

implements, seed for the first year, and provisions

until the first year's crop was harvested. My action

met with the approval of the Indian Office, and I

was enabled to carry out every promise made to the

few families that first availed themselves of the
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offer. Ten families reported at the agency, and for

them I erected ten houses, fenced their fields as

agreed upon, and to-day they are [276] harvesting

excellent crops with more extended enclosures. Three

other families followed after I sent estimates for

the first ten, and to them I assigned land, but had

no appropriation to fence or build. However, the

three families were provided with cows. Twelve

families more followed the three mentioned, but I

could not do anything for them, except assign them

land, as my requisition for houses, etc., (which was

granted in the case of the first ten), was ignored;

they provided cabins for themselves with whatever

aid I could give them. Those fifteen families claim,

and I think justly, that they should have been pro-

vided with houses, etc., as well as the first ten families

that removed.***** *

PETER RONAN,
The Commissioner of Indian Affairs.

I have caused to l)e calculated the amount of water

that could be carried through the flume, the dimen-

sions of which are given in Exhibit 26. It would

carry 13.86 second-feet, which amounts to about 554

miners' inches. Running full, it would carry 20.3

second-feet, or about 812 miners' inches.

DEFENDANT'S EXHIBITS 32 AND 33

ADMITTED.
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DEFENDANT'S EXHIBIT 32

These 11 sheets in exhibit 32 are applications for

water service on land now owned by Harry C. Smth,

some signed by Harry C. Smith and some by Wm.
Will, predecessor in ownership.

Defendant 'o Exhibit 32 conaiats of 11 gcparatc

instruments as follows ;

Exhibit 32—Instrument 1.

Application No. 133

Copy to Applicant Jocko K Canal

6/5/17 Gate No

Department of the Interior

United States Reclamation Service

Flathead Project

APPLICATION FOR WATER SERVICE
June 1, 1917

To Project Manager,

Flathead Project, St. Ignatius, Mont.

Subject to the rates and conditions shown on the

reverse hereof, I hereby apply for irrigation water

during the yearly [277] season commencing April

1, 1917, and ending September 30, 1917, to be used

upon the following described lands:

Ny2 NE14, Sec. 6, T. 16, R. 19 Formerly allott-

ment No. 1111 containing about 63 acres of irrigable
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land, water to l)e delivered from Jocko K Canal to

Gate No

WM. WILL
(Landowner)

Arlee, Mont.

(Address)

Approved

:

F. T. Crowe

Project Manager, U. S. R. S.

CERTIFICATE.

I hereby certify that the above-named Wm. Will

is in possession, as owner of Farm Unit N%NEi/4

Sec. 6, Township 16 N. Range 19 West, Allotment No.

a H. HOGUE,
Jmie 1st, 1917. Irrigation Manager

CONDITIONS.

1. Irrigation watei' will be furnished at the fol-

lowing rates : Water at the rate of 50 cents per acre

foot will be delivered as required and requested by

the applicant.

2. Except as hereinafter stated, the charges for

all water furnished hereunder shall be payable on

March 1st of each year for the preceding irrigation

season and shall be subject to all discounts, charges

and penalties provided by the Act of August 13, 1911

(38 Stat., 686).



334 Harry C. Smith, et ah, vs.

3. All applicants for water will be required to

construct and maintain in good order and repair

upon their lands such ditches as may be necessary to

catch and conduct to some waste canal, ditch, lateral,

or natural drainage channel, any waste water flow-

ing upon or from said lands. No waste water will be

allowed to collect within 20 feet of any canal or

lateral belonging to the United States, nor shall any

waste water ditches be constructed or maintained

within 10 feet of any canal or lateral of the United

States, except at points of intersection or crossing,

which shall be located only by order and under the

direction of the proper officers of the United States.

No water will be furnished to any applicant during

such time as he fails to comply with the above regu-

lations. [278]

4. Water will be delivered at the point named

in the application, and shall there be received by the

applicant and conveyed to the lands at his expense.

5. The amount of water to be furnished under this

application shall be limited to the amount beneficially

used upon said lands.

6. The United States shall have full control over

all ditches, gates and other structures required to de-

liver water hereunder and the United States shall

have the right in order to secure economical and

efficient service, to establish and enforce such rules

and regulations as its proper officers may deem
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necessary, to all of which rules and regulations the

applicant hereb}' agrees to conform.

7. The United States shall not be responsible for

failure to supply water under this application caused

by insufficient supply of water, hostile diversions,

or drought, nor on account of any other distribution

than herein stipulated for, directed or ordeied to be

made by any valid and subsisting order or decree of

a competent court, nor for any damage by floods, acts

of hostility or unavoidable accidents, but no charges

will be made for any water not delivered at point of

delivery mentioned in this application.

8. The furnishing of water hereunder to the lands

aforesaid shall not be taken or construed as binding

the United States, after the termination of this ap-

plication, to furnish water to said lands, or any part

thereof, nor shall it under any circumstances become

the basis of a permanent water right.

9. Tenants of lands owned by Indians must make

advance payment for all water used or furnish an

acceptable bond guaranteeing payment on March

1st of the year following. Tenants of lands owned by

white men, must make advance payment in cash for

all water to be delivered, unless payment is guar-

anteed by the land owner, in which event payment

for water service can be made on March 1st, follow-

ing the irrigation season, subject to the same condi-

tions as other water rental applicants.
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Exhibit 32—Instrument 2. Substantially identi-

cal with instrument #1, except that it is dated May

13, 1918, and covers only 55 acres of irrigable

land. [279]

Exhibit 32—Instrument #3.

Form 7-289

Approved by Department Feb. 24, 1922

Printed Feb. 1922

Department of the Interior

United States Reclamation Service

Flathead Irrigation Project

APPLICATION FOR TEMPORARY WATER
SERVICE.

May 28, 1922.

(Date)

1. APPLK^ATION is hereby made to THE
UNITED STATES OF AMERIC^A, herein styled,

United States, by the UNDERSIGNED, herein

styled Applicant, for irrigation water under the

above-named project, for the current irrigation sea-

son and for subsequent irrigation seasons, from the

Jocko River (source of supply) subject to the con-

ditions named herein, for the irrigation of land not

under public notice, having a total irrigable area

of 28 acres, described as follows: 8% Lots 1 & 2,

Sec. 6, Twp. 16, Rg. 19.

Serial 25.
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2. QUANTITY OF WATER.—The water furn-

ished hereunder shall be limited to the quantity which

may be used beneficially ui:>on said land, or such

part thereof, to be determined by the Project Mana-

ger, as shall constitute a proportionate share per

acre of the water supply actually available at any

time for all of the area being at that time watered

from said source of supply.

3. SHORTAGE OF WATER.—On account of

drought, inaccuracy in distribution, or other cause,

there may occur at times a shortage in the quantity

of water provided for herein, and while the United

States will use all reasonable means to guard against

such shortages, in no event shall any liability accrue

against the United States, its officers, agents or em-

ployees, for any damages, direct or indirect, arising

therefrom.

4. DELIVERY AND USE OF WATER.—No
water will be delivered to an Applicant who is owing

the United States a water charge of a prior season.

The United States shall have full control over all

ditches, gates and other structures required to de-

liver water hereunder. When water is desired, the

Applicant shall give to the United States reasonable

notice of amount wanted and date when needed, and

the United States reserves the right to deliver all

water mider similar applications in the order in

which requests are received, or follow an approved

plan of rotation. The water shall ])e delivered by
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the United States to the Applicant at said [280]

source of supply or some lateral thereof, and shall

there be received by Applicant and conveyed at Ap-

plicant's expense to said land. If a measuring de-

vice is not installed at the point of delivery to the

Applicant the amount of water delivered shall be

determined by the Project Manager. The water so

delivered shall be used exclusively upon said land

and shall not be permitted to collect or run upon

other land or be wasted in any manner.

5. WATER SUPPLY TO BE TEMPORARY
ONLY.—The furnishing of water hereunder shall

not be construed as binding the United States to

furnish water to said land or any part thereof after

the termination of this application, nor shall it under

any circumstances become the basis of a permanent

water right.

6. WASTE OF SEEPAGE WATER.— The

United States reserves the right to collect for use

on said project all waste and seepage water coming

from the land above described. The Applicant re-

leases the United States, its officers, agents and em-

ployees from every claim for damage, direct or in-

direct, arising by reason of the presence of waste or

seepage water on said land.

7. PAYMENT FOR WATER SERVICE.—The
Applicant shall pay the LTnited States for water serv-

ice hereunder, such amounts, at such times, and with

such penalties for delinquency, as shall be prescribed
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by the Secretary of the Interior for lands of said

project receiving similar temporary water service:

Provided, That the annual payment under this ap-

plication shall in no event be less than $5.

8. RULES AND REGULATIONS.—All notices,

orders, rules and regulations now or hereafter estab-

lished by the United States affecting water service

hereunder shall be observed by the Applicant.

9. TERMINATION OF APPLIC^ATION.—
This application shall be terminated and water serv-

ice hereunder shall cease (a) at the option of the

United States at any time, upon failure of Applicant

to abide by any notice, order, rule, or regulation of

the United States now or hereafter established affect-

ing water service hereunder, (b) if Applicant is a

tenant upon said land automatically upon his re-

moval therefrom, (c) automatically, when water is

made available under public notice announcing the

construction charge for said land, or (d) at the op-

tion of either the United States or the Applicant, at

any time between irrigation seasons by giving thirty

days' written notice to that effect. [281]

Applicant HARRY C. SMITH Owner

x\ddress Missoula, Mont.

Approved June 3, 1922

C. J. MOODY
Project Manager, U. S. R. S.

Note.—AYhen this form is used for one season

only, delete first five words, line 3, paragraj)!! 1, and
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clauses (c) and (d) of paragraph 9. If space for

description in paragraph 1 is inadequate, insert

''(Description on back of Application, marked A),"

and proceed accordingly.

Exhibit 32—Instrument #4. Substantially identi-

cal with instrument #3, except as follows:

Irrigable area 47 acres described as follows:

SE14NW14 & SEi4SWi^NEi4 Sec. 6, Twp.

16, Rg. 19; part allotment #1112 Serial 24.

Exhibit 32—Instrument #5. Application for

water service by Harry C. Smith, land owner, July

25, 1919, substantially identical with instrument #1
hereof, in all respect except

:

Irrigation season is for the year 1919; Land

description, which is EI/0SW14 Sec. 36, T. 17 N.,

R. 20 W. ; former allotment 1371; containing

about 80 acres of irrigable land. Advance pay-

ment of $40.00 made thereon.

Exhibit 32—Instrument #6.

Application No. 721

Jocko Canal

Gate No

Department of the Interior

United States Reclamation Ser^dce

Flathead Project

1919 credit

$12.78
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APPLICATION FOR WATER SERVK^E.

June 11, 1920

To Project Manager,

Flathead Project, St. Ignatius, Mont.

Subject to the rates and conditions shown on the

reverse hereof, I hereby apply for irrigation water

during the yearly season commencing May 1, 1920,

and ending September 30, 1920, to be used upon the

following described lands : [282]

E1/2SW14 of Sec. 36, Twp. 17, Range 20, former

allotment No. 1371 containing about acres of

irrigable land, w^ater to be delivered from

Canal at Gate No
Sign here HARRY C. SMITH,

(Landowner)

Tarkio, Mont.

(Address)

Approved

:

E. A. MORITZ,
Project Manager, U. S. R. S.

CERTIFICATE.

I hereby certify that the above named Harry

Smith in possession, as owner of Farm Unit

Sec. 36, Township 19 N., Range 20 West, Allotment

No. 1371.

J. S. SIEDEMEICHER,
Land Clerk.

June 12, 1920
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1. Irrigation water will be delivered as required

and requested by the applicant, at the following

rates

:

In Jocko Valley rate will be 75 cents per acre foot.

In all other parts of project rate will be $1.00 per

acre foot.

Minimum charge will be $5.00.

Clauses 2-9 inclusive are substantially identical

with clauses bearing same numbers on reverse side

of instrument #1 of this exhibit.

Exhibit 32—Instrument 7.

Department of the Interior

United States Reclamation Service

St. Ignatius, Montana, June 2, 1920

Mr. Harry C. Smith

Arlee, Montana

Dear Sir:

Replying to your letter of May 27th, we are en-

closing herewith our regular application form for

water service, which please sign and return to this

office.

We find that you have a credit of $12.78 from your

1919 account which will be applied on this seasons

account.

Very truly yours,

E. A. Moritz,

Project Manager. [283]

Exhibit 32—Instrument 8. Carbon copy of instru-

ment #7 inadvertently attached to this exhibit.
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Exhibit 32—Instrument 9.

Arlee, Montana, May 27th, 1920

U. S. Reclamation Service,

St. Ignatius,

Mont.

Dear Sirs

:

I am the owner of Ei^SWi^, Sec. 36, T. 17 N., R.

20 W. and hereby make application for water to

irrigate the same. You will find a small balance to

my credit there from last years payment.

Very truly yours,

HARRY SMITH.

Exhibit 32—Instrument 10. Application for water

service by Harry C. Smith, land owner for season

of 1921, in all respects substantially identical with

instrument #6 of this exhibit, both front and back

pages (i. e. obverse and reverse) except advance

payment shown as $100.00.

Exhibit 32—Instrument 11. Copy of, and substan-

tially identical in all respects with, instrument #10.

DEFENDANT'S EXHIBIT 33.

These 3 instruments in exhibit 33 are applications

for water service by Sophia Moiese, Isabel Dighavvk

and x\ngGlie Lashaw covering the Madaline Michel

allotment now owned by Nordquist and Nilson.

Defendant 'o Exhibit 33 conoiDto of 3 oeparatc in

ijtrumcntij ais foliowo :
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Exhibit 33—Instrument, #1. Application for

water service. Printed form identical with instru-

ment #1 of Exhibit 32, but signatures and typed

insertions, insofar as pertinent, differeing as fol-

lows:

Dated July 13, 1917;

Land description: NWi/4 NEi/4 Sec. 8 and

SW14SE1/4 [284] Sec. 5, T. 16 N., R. 19 W.,

containing about 40 acres of irrigable land; al-

lotment #1447.

Sgned: Sophia Moiese (her mark)

Isabel Bighawk (her mark)

Angelic Lashaw (her mark)

Witness: Corrie Hiatt

Certification by/ reservation superintendent

Theodore Sharp that above named signatories

are heirs to allotment #1447, and are in posses-

sion as allottees.

Exhibit 33—Instrument 2. Water application

(omitted as not pertinent to issues on appeal.)

Exhibit 33—Instrument 3. This instrument is an

application for water service substantially identical

with instriunent 3 of Exhibit 32, except as follows

:

Dated June 23, 1927.

Irrigable area of 68 acres

Land description:

SWi/4, SEi/4, Sec. 5

KW14, NEl^ Sec. 8-16-19.

Signed by Gustav Nordquist and John Nilson.
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QUESTION BY MR. HERSHEY: You mean to

say you forced the Indians to make aj)plication as

well as the White settlers?

ANSWER: Yes.

DEFENDANT'S EXHIBIT 34 ADMITTED
These 10 sheets in Exhibit 34 are applications for

water service on lands now owned by Weston.

Defendant's Exhibit 34 consists of 10 separate

instruments as follows:

Exhibit 34—Instrument 1. Application for water

service. Printed form identical with instrument #1
of Exhibit 32, but signatures and typed insertions,

insofar as pertinent, differing as follows:

Dated May 1, 1918.

Land description : Si/oNWi^, Sec. 31, T.

17 N., R. 19 W., containing about 80

acres of irrigable land; former allot-

ment #807.

Application executed by the Great West-

ern Sugar Company, owner. [285]

Exhibit 34—Instrument 2. Application for water

service. Printed form identical with instrument #1
of Exhibit 32, but signatures and typed insertions,

insofar as pertinent, differing as follows

:

Dated March 24, 1919

;

Land description: Si^SWi/i Sec. 31, T.

17 N., R. 19 W.; containing about 80
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acres of irrigable land; former allot-

ment #807.

Application executed by The Great West-

ern Sugar Company, owner.

Exhibit 34—Instrument 3. Application for water

service. (Omitted as not pertinent to issues on ap-

peal) .

Exhibit 34—Instrument 4. Application for water

service. Printed form identical with instrument #6
of Exhibit 32, but signatures and typed insertions,

insofar as pertinent, differing as follows

:

Dated May 15, 1921

;

Land description: Si^NWl^ Sec. 31, T.

17 N., R. 19 W., containing about 80

acres of irrigable land ; allotment #807.

Application executed by C. H. Stanclift,

owner.

Exhibit 34—Instrument 5. Application for water

service. Printed form identical with instrument #3
of Exhibit 33, but signatures and typed insertions,

insofar as pertinent, differing as follows

:

Dated May 2, 1927, irrigable area 76.5

acres

;

Land description: Si^NW^ Sec. 31, T.

17 N., R. 19 W.
Application executed by A. R. Puyear,

owner.

Exhibit 34—Instrument 6. Application for water

service. (Omitted as not pertinent to issues on

appeal.)
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Exhibit 34—Instrument 7. Application for water

service. Printed form identical with instrument #3
of Exhibit 33, but signature and type insertions, in-

sofar as pertinent, dilfering as follows:

Dated May 2, 1927, irrigable area 75

acres

;

Land description : Nl/oSWi/^ Sec. 31, T. 17

N., R. 19 W.
Application executed by A. R. Puyear,

owner.

Exhibit 34—Instrument 8. Application for water

service. Printed form identical with instrument #6
of Exhibit 32, but signature and typed insertions,

insofar as pertinent, differing as follows : [286]

Dated June 8, 1920;

Land description: Si/gSWi^ Sec. 31, T.

17 N., R. 19 W. ; allotment #1438; con-

taining about 80 acres of irrigable land.

Application executed by C. H. Stanclift,

owner.

Exhibit 34—Instrument 9. Application for water

service. Printed form identical with instrument #6
of Exhibit 32, but signature and typed insertions

insofar as pertinent, differing as follows:

Dated May 15, 1921;

Land description: S14SW1/4 Sec. 31, T.

17 N., R. 19 W., containing about 80

acres of irrigable land.

Application executed by C. H. Stanclift,

owner.
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Exhibit 34—Instrument 10. Application for water

service. Printed form identical with instrmnent #3
of Exhibit 33, but signature and typed insertions,

insofar as pertinent, differing as follows:

Dated May 2, 1927; irrigable area 75.8

acres

;

Land description: 81/28W14 Sec. 31, T.

17 N., R. 19 W.
Application executed by A. R. Puyear,

owner.

DEPENDANT'S EXHIBITS 35 AND 36

ADMITTED.

DEPENDANT'S EXHIBIT 35

12022

5-462

(January, 1927.)

Agreement By Purchaser to Pay Construction and

Operation Charges Assessed Against the Irrigable

Lands Purchased Under the Blackfeet, Fort-

peck and Flathead Irrigation Projects, in

Montana.

WHEREAS, on the 11th day of December, 1926,

Superintendent Charles E. Coe, of the Flathead In-

dian Reservation, in accordance with the prescribed

rules and regulations advertised certain Indian allot-

ments for sale, and
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WHEREAS, Allotments No. 1209, Bazile Peclie

included in said list described as Lot 3 & NEi^: of

SW^/i Sec. 31, Twn. 17 N., R. 19 W., M. M., Montana,

containing 79.91 acres contain irrigable lands now

under constructed ditch, being part of the irrigation

system on the Flathead Indian Reservation con-

structed by the United States on behalf [287] of the

Indians, and

WHEREAS, the Act of May 18, 191G (39 Stat.,

141), provides for the payment of irrigation charges

on a per acre basis and creates a lien against the

lands within the project until all charges are paid,

and

WHEREAS, an act of February 14, 1920 (41 Stat.,

408), provides that the Secretary of the Interior

shall require the owners of irrigable land under any

irrigation system previously constructed or to be

constructed in the future for the benefit of the In-

dians and to which water for irrigation purposes

can be delivered to begin partial reimbursement of

the construction charges at such times and in such

amounts as he may deem best, credit upon a per acre

basis to be made in favor of the land in behalf of

which payments are made, and

WHEREAS, instructions have been issued in pur-

suance of this Act requiring the collection of such

charges annually on or before November 15, and

WHEREAS, there are assessed annual operation

and maintenance charges for the operation and
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maintenance of the project under which the land

lies which are payable on a per acre basis by the

lands, benefited, and

WHEREAS, my bid for said allotment or allot-

ments has been accepted subject to the conditions

herein contained governing payment of charges on

irrigable land.

NOW THEREFORE, in consideration of the

premises and the sum of one dollar in hand paid, it

is mutually agreed that, in addition to the cove-

nants contained in the contract of purchase which is

annexed hereto and made a part hereof, I, A. R.

Puyear will pay on a per acre basis all irrigation

charges assessed or to be assessed against this land,

including accrued assessments; which accrued as-

sessments I agree to pay prior to approval of the

sale; and agree to pay said construction, operation

and maintenance assessments on the due dates each

year; and further covenant and agree, should any

part of said land not now irrigated, at a subsequent

date be brought within an Indian irrigation project,

to pay all irrigation assessments against the lands

when so assessed in the same manner as if the lands

were now under constructed irrigation works. I agree

to pay the recording fees at time of notification of

approval of the sale. This agreement does not in any

way [288] relieve the purchaser of the obligations

imposed by the act of May 18, 1916, supra.
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IN WITNESS WHEREOF, I have hereunto sub-

scribed my name this 18th day of Feby., 1927.

A. R. PUYEAR.
Witnesses

:

NEWELL GOUGH,
P. O. Missoula, Mont.

WILL H. CLARK,
P. O. Missoula, Mont.

CHARLES E. COE,

Superintendent, Flathead Indian

Reservation.

State of Montana,

County of Missoula.—ss.

On this 18th day of Feby., in the year 1927, before

me the undersigned, personally appeared A. R. Pu-

year, known to me to be the person whose name is

subscribed to the within instrument and acknowl-

edged to me that he executed the same.

(Notarial Seal) CARL O. KNUTSON,
Notary Public for the State of Montana,

residing at Missoula, Montana. My com-

mission expires Aug. 1st, 1927.

Filed for record April 5, 1927 at 1:31 P. M. in

Lake County, Montana.

DEFENDANT'S EXHIBIT 36.

Defendant's Exhibit 36 is identical in all respects

with defendant's exhibit 35 except as follows:
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Dated March 15, 1927, executed by Gustav Nord-

quist and John Nilson.

For allotment of Madaline Michel, No. 1447 ; land

described as follows:

SW14 of SEi/4 Sec. 5 and NWi/4 of NEI/4 of

Sec. 8, Twn. 16 N., R. 19 W., M. M., Montana,

containing 80 acres.

Witnesses: O. M. Larson and H. L. Covey of

Arlee, Montana.

R. W. LINCOLN,
being called as a witness on behalf of defendant, tes-

tified as follows:

Direct Examination by Mr. Harwood [289]

My name is R. W. Lincoln. I am a Civil engineer

and have been so occupied for the past eighteen years.

I was employed on the Flathead Indian Reservation

as an engineer with the U. S. Irrigation Service from

May, 1913 to May, 1918. I was survey man and

junior engineer and assistant engineer. I am more

or less familiar with the lands, in these three suits.

The Victoria Ladderoute lands are about two miles

east of the main body of the other Harry C. Smith

lands. I have had occasion to investigate the amount

of irrigation from the streams shown on Exhibit 61

(Five Consolidated Cases) as Agate Stevens Creek,

Moiese Creek, Pellew Creek and Barnaby Creek.
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(Testimony of R. W. Lincoln.)

In the fall of 1913 we were sent out to survey only

the ditches taking out of those little creeks along

there. We were shown the lands that were irrigated

along these creeks by the various Indians who were

there and as we surveyed the land we gave them

credit for all of the irrigable acreage out of those

little creeks. There was no other system, privately

constructed which was used for irrigation of lands

lying at that time below the 1884 ditch. No rights

were given under the 1884 ditch or considered in any

way. Onh^ those from individually constructed

ditches were mapped and considered. I have had

occasion to consult and use these maps represented

by Exhibits 25 and 61 (Five Consolidated Cases)

and have always found them to be very accurate and

very carefully made and they were in current use

in the work of the Project in the years that I was

there. I have figured the capacity of a flume of the

dimensions mentioned in Major Ronan's letter. I

used the Kutter formula with "N" equals .014 and

figured the flume in two ways, running full and

again with 6 inches free-board. It would carry some-

thing like 550 miners ' inches ; running full, it would

carry slightly over 800 inches.

Cross Examination by Mr. Hershey.

If doubled in size, as Major Ronan reports, in

18913, it would be a thousand inches, and sixteen hun-

dred inches approximately. We found a small
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stream on the Agate Stevens allotment and they got

that free water. There was no evidence of their

using water out of the '84 ditch. Possibly there were

lands irrigated there; there was no evidence on the

ground. We looked at those particular lands around

those creeks, but we didn't give them anything out

of the 1884 ditch. The same was true of the allot-

ment of Antoine Moiese and Louise Moiese from

Moiese Creek. I didn't see any evidences there from

the 1884 ditch. We gave [290] them a little stream

out of Pellew Creek and out of Barnaby Creek. I

didn't have anything to do about giving Dan McLeod

water from a spring there.

Redirect Examination by Mr. Harwood.

I am familiar with the amount of water carried by

Moiese Creek as shown by Exhibit 61 in the five con-

solidated cases. There was not sufficient water car-

ried by that creek to irrigate more than the com-

mittee found to have been irrigated on the Louise

LaMoose and Antoine Moiese allotments. There

were several large areas under fence when we made

the survey in 1913. I couldn't tell whether the

area imder irrigation in 1913 had been irrigated

under the 1884 ditch or not.

C. E. COE,

being called as a witness in behalf of the defendant,

testified as follows:
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(Testimony of C. E. Coe.)

Direct Examination by Mr. Harwood.

My name is C. E. Coe. I live at Dixon, Montana,

and have since 1921. I am Superintendent of the

Flathead Indian Agency. I am familiar with the

lands in these suits. I have heard the testimony with

regard to whether the Indians,—Indian allottees

could or could not get water under the new Govern-

ment system of 1909, when they were without funds.

They can get water by making application to our

office which is forwarded on to the Irrigation Serv-

ice, and then water is delivered to them. This sys-

tem has been in vogue for several years. There are

about thirty-two allotments which lay below the 1884

ditch still owned by Indians and there are about

forty-three white owned Indian allotments below

the old Indian ditch purchased from Indian allottees

or their heirs. Those sales conducted by the Govern-

ment of deceased allotments, or in certain cases of

living allottees, an appraisal was required of the

land before the sale to determine the minimum price

that would be accepted. The elements used in arriv-

ing at that minimum were the location and the char-

acter of the soil. No added figure was taken into

account by reason of their situation under the old

1884 U. S. Indian ditch, nor w^as any figure added

due to their location under the Government system

and nothing was added for water and the appraisal

])riee was practically ahvays the upset price. The

[291] contracts for purchase require that the Ijuyer
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pay any delinquent charges for either construction

or delivery of water and also that he enter into an

agreement to pay any future charges. Defendant's

Exhibits 35 and 36 represent the standard form of

agreement that the United States requires of the

purchasers of Indian allotments containing irrigable

lands. Exhibit 35 covers the allotment of Bazile

Peche, and Exhibit 36 the allotment of Madaline

Michel. This system of contracts has been in vogue

since 1916 and the contract is signed before the sale

is reported to Washington for approval. Before a

sale was entered into, it was necessary that the de-

linquent charges be paid.

Cross Examination by Mr. Hershey.

In some instances in making applications for water,

Indians have been required to give a bond, and when

there were any funds due them from the tribal

funds frequently their check has been withheld un-

der instructions. Mrs. Huston was not an Indian

holding under a trust patent at that time. An Indian

who has received a fee patent would be imder exactly

the same status as any other citizen of the United

States. Bernard McLeod is still holding under a

trust patent and John Adams.

Redirect Examination by Mr. Harw^ood.

An Indian couldn't get his water free without ap-

plying through me to the Indian Office. I am not

sure whether they were required to make applica-
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tion when I first took charge or not, but in the last

several years that is the procedure. To be more defi-

nite, I would say the last seven or eight years, it may
have been true all the way through.

Recross Examination by Mr. Hershey.

There was a change of policy in 1916 in reference

to charging this water to the Indians. Prior to that

time they got water free out of the ditch. They

weren't charged at the time but the charges were

all made. The charges were made in about 1916, and

they got a bill. That's my understanding; that was

before my time, though.

Redirect Examination by Mr. Harwood.

Under the Act of 1908, the Indians were required

to pay operation and maintenance charges.

FRED DUMONTIER,
being called as a witness in behalf of defendant, testi-

fied as follows : [292]

Direct Examination by Mr. Harwood.

I have already taken the stand as a witness for

the plaintiff in these three cases. I am familiar with

the lands in these three suits. Have known them

since 1905. I have farmed land there. I farmed

the Lawlaw Stevens place, 1448, that isn't in this

lawsuit. We all got water—all we needed to irri-

gate what we were farming from the 1884 ditch. We
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fixed up the flume a little bit to get it. I don't know

exactly how much water ran down there but we had

plenty of water to irrigate. I had forty-five acres.

And the fellow in the next place had enough to irri-

gate with. I irrigated about forty-five acres and it

took me about five days.

Cross Examination by Mr. Hershey.

I had all the water I wanted and Howlette had

all the water he wanted on adjoining land which is

part of the Nordquist and Nilson land now. That was

in 1905.

Redirect Examination by Mr. Harwood.

I don't know how much land w^as fenced in the

part of the Howlette place. He had quite a piece

fenced there. I don't know how much he irrigated.

I don't know anything about the old fence lines,

whether they followed the present allotment lines

or not. I heard the testimony of Octave (^outure

about the irregularity of the fence there. It ran way

around and took in part of the Madaline Michel,

Louie 6'hocks and Agate Stevens allotments. I

lived there in 1905 to 1907 on the Stevens place.

Howlette left in 1907. Howlette irrigated at the

same time I did. We worked the ditch together. I

don't know how much he irrigated.
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GUY L. SPERRY,

a witness for the defendant, was recalled and testified

as follows:

Redirect Examination by Mr. Harwood.

I am the same witness who testified before in these

three cases. I heard the testimony this morning with

regard to Major Ronan's estimated size of the flume

for the 1884 United States Indian ditch. If the dimen-

sions of the flume were doubled, it would carry at

least double the water. Mr. Towle and I took the

cross section of the old 1884 ditch and ran traces

of it. The lower section was taken just below the

northwest corner of the Smith allotment, that is, the

Ursula [293] McLeod allotment, about two hundred

feet west and perhaps fifty or one hundred feet

north of that corner. That is approximately the

southeast corner of the SW14 of the SW14 of Sec-

tion 32. The 1884 ditch, as shown from that cross

section, would not have carried double the amount

of water I have calculated the earliest 1884 flume

could have carried. The ditch at that point would

carry approximately ten second feet or one thou-

sand inches and the flume before enlargement would

have carried more water than that. Doubling the

capacity of the flume would not increase the capa-

city of the ditch any 1)ecause the cross section was

taken last month. I have no knowledge from the
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available records of surveys of construction work

of the doubling of the capacity of the flume.

Recrpss Examination by Mr. Hershey.

When I measured the size of the old ditch I

measured it twenty years after it ceased to be in use

and it naturally w^ould have filled in some. There

w^ould be some change. It wouldn't be exactly the

same. The old ditch was cut in quite a few places,

so that there was not very much w^ater ran down it

in numerous places. It was larger than was indi-

cated by Major Ronan.

ALBERT MACKEY,
was called as a wdtness on behalf of the defendant

and testified as follows:

Direct Examination by Mr. Harwood.

My name is Albert Mackey. I live at Arlee. Have

lived there since the spring of 1911. I have been

familiar with the lands in these three suits since

1911 and have heard the testimony in this trial. I

worked with Mr. Towle on the south of the river.

Referring to the Victoria Ladderoute allotment,

1371, the first time I knew^ of its cultivation was by

Marsh Brotheis & Dwyer in 1911. I know that they

fenced it at that time in the fall of 1910 or the s])ring

of 1911. I don't know when irrigation on that piece
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of land was begun. I know they irrigated it in 1911.

I don't know whether it was irrigated prior to 1911

or not. From my knowledge of the land, I would

say that it was not irrigated before 1910. I am
familiar with the remainder of the Smith land. I

can't tell about the date these lands were fenced. I

don't know anything prior to 1909. I have no way

of knowing. I understand the leasing of Indian

allotments began in 1910 or 1911. The [294] lease

I was speaking of on the Victoria Ladderoute place,

that particular party had 640 acres under lease. They

had all Mr. Weston's holdings under lease—those

three eighties.

No Cross Examination.

ALPHONSE CLAIRIVIDN'T,

was called as a witness in behalf of the defendant

and testified as follows:

Direct Examination by Mr. Harwood.

My name is Alphonse Clairmont. I live at Ronan.

I have lived on the Flathead Reservation about forty-

two years. The members of the committee that in-

vestigated the so-called private water rights midei*

the 1884 United States Indian ditch were M]', Mor-

gan, Superintendent of the Flathead Reservation,

Mr. Towle of the Irrigation Engineering staff and I.

I was appointed by the Indians to represent them
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on the committee. I recall investigating the so-

called private water rights that lay along that ditch.

Eeferring to the Madaline Michel allotment, there

w^ere no streams running into that. No water right

was given by the committee to the lands of Harry

Weston.

Cross Examination by Mr. Hershey.

I don't remember that there was a stream running

from a spring on the Ursula McLeod and Dan Mc-

Leod land. I don't know anything about the Indians

claiming a water right in the old 1884 ditch. We
simply followed instructions.

CHARLES SANDERS,

being called as a witness on behalf of the defendant,

testified as follows:

Direct Examination by Mr. Harwood.

My name is Charles Sanders. I live at Arlee. I

have lived in the Jocko Valley since 1904. I am
familiar with the lands in these three suits. Have
known then since 1904. Prior to the allotment

of these lands, they were just fenced around,

right along the edge, of the hill, they didn't

pa}^ attention to any lines. It wasn't surveyed and

they didn't have any lines to go by. At that time

a man named Lawlaw Stevens was living on the

Agate Stevens place. Madaline Michel and her hus-
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hand were living on the Madaline Michel allotment.

I recall the extent of the farming there and there

wasn't any at that time. I don't know anything

much about the 1884 ditch except just riding across

it. I don't know how^ much water it carried. I never

farmed there until after the new ditch w^as put in.

At the time I speak of, the land that [295] could be

irrigated hy the water carried in the 1884 ditch, I

don't think a man could run it out very far on the

flat and irrigate over forty acres with it. After you

leave the hill and get aw'ay from the old Clovernment

ditch a quarter of a mile, it is practically solid

gravel, next to the hill it is better soil. These lands

on the steep slope or on the flat right close to the

hill, both the Smith holdings and the Weston hold-

ings—part of them are on the steep slope and part

are on the flat. The Nordquist-Nilson place is out

on the big flat. I wouldn't l)e able to determine how

much land could be irrigated out of the old 1884

ditch at the time I first knew it. I don't think it

carried over one good irrigating head. 1 know Dan
McLeod. Have known him since 1904. I do not recall

his farming in this region at that time. He started to

farm in 1908 or 1909. I heard him testify that he

farmed from 1897 to 1915. I don't recall just what

he said in that regard.

Cross Examination by Mr. Hershey.

I didn't know him l)efore 1904. I don't knoAv

what he was doing before that. I never farmed
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there. I don't know how much water would be

required in close to the hill. I know it would take

more out in the gravel.

TONY DELAWARE,
was called as a witness in behalf of the defendant,

and testified as follows:

Direct Examination by Mr. Harwood.

My name is Tony Delaware. I live at Ronan. I

am familiar with the Jocko Valley. I came to the

Jocko Valley when I was ten years old. I am forty-

eight years old now. I have heard the testimony in

these cases. I am familiar with the Madaline Michel

allotment now owned by Nordquist and Nilson. I

knew the 1884 ditch. I worked on the ditch when

they extended it about twenty or thirty years ago

I was seventeen or eighteen when I worked on the

extension of the ditch. I got about $1.50 a day. I

was paid by the Agent. His name was Smead. There

were other people working on the ditch at the same

time and they were paid by the agent.

Cross Examination by Mr. Hershey.

There were about fifty working on the ditch.

DEFENDANT'S EXHIBITS 37 and 38

ADMITTED. [296]
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DEFENDANT'S EXHIBIT 37.

DEPARTMENT OF THE INTERIOR.
Washing-ton, October 11, 1892.

The Commissioner of

Indian Affairs.

Sir:

I have considered your communication of the

10th instant, and accompanying papers, relative to

the necessity for the enlargement of the present

ditch on the Flathead or Jocko Indian reservation,

Montana, and the construction of another ditch to

supply water to the lancLs selected by Chief Chariot

and his Indians who recently removed from the Bit-

ter Root Valley.

In accordance with your recommendation author-

ity is hereby granted for Agent Ronan of the Flat-

head Agency to expend not exceeding $5,870, in en-

larging the present irrigating canal and in con-

structing a new canal on the said reservation; pay-

able from the appropriation for irrigation on Indian

reservations in Arizona, Nevada and Montana.

The papers accompanying your communication

are herewith returned.

Very respectfully,

7727 Ind. Div. (92 GEORGE CHANDLER,
7 Enclosures. Acting Secretary.

The words above in writing

"Nevada and Montana" were
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added by authority of Indian

Divn. Sery's Office—C. F. L.

AUTHORITY
32549 Received

Office of

Indian Affairs Oct. 12, 1892

32989 )

) 92

36425 )

For Agt. of Flathead Agency

to have the present irrigating

canal enlarged and to construct

a new one.

$5870 [297]

DEFENDANT'S EXHIBIT 38.

P. 145

L. 19011/84.

DEPARTMENT OF THE INTERIOR
Authy. 8843 Office of Indian Affairs

Washington, Oct. 11, 1884.

Peter Ronan,

Indian Agent,

Flathead Agency, M. T.

Sir:

In compliance with the request contained in your

letter of the 26th ultimo, with the indorsements of

Hon. Martin Maginnis and Governor Crosby, the
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(Testimony of Harry C. Smith.)

Hon. Secretary of the Interior has granted you

authority to expend a sum not exceeding two thou-

sand five hundred dollars, ($2,500.00) in the em-

ployment of necessary labor and the purchase of

material 146

2 Ronan.

required in constructing irrigating ditches on the

Flathead Reservation, as much as possible of the

work to be done b}- the Indians of your Agency.

The ditches should be located by some one exper-

ienced in such work of irrigating.

Very respectfully,

H. PRICE,
Commissioner.

"Sprague"

DEFENDANT RESTS

THEREUPON, PLAINTIFFS INTRODUCE
THE FOLLOWING EVIDENCE IN REBUT-
TAL: [298]

HARRY C. SMITH,
one of the plaintiffs was called in rebuttal and tes-

tified as follows:

Direct Examination By Mr. Hershey.

I am one of the plaintiff's in this action. I

measured the old Indian ditch since the hearing on

Saturdav. I measured it about ten feet from where
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(Testimony of Harry Hanson.)

tlie new Reclamation ditch leaves it. I found the

banks in good repair. I measured it at that point.

It was eleven feet across with a depth of three feet,

seven inches. I didn't measure the bottom. It was

ruined. I measured it about fifty feet below there.

It was eleven feet one inch across the top and

three feet eight inches deep. It would require about

one inch an acre to irrigate the heavy soil around

the foot hills and about two inches or better to

irrigate the gravelly soil farther away. I think

that is true of all the lands in these suits. One of

the best irrigators I ever had, it took him sixteen

days to irrigate eighty acres with four feet of

water.

No Cross Examination.

HARRY HANSON,
was called as a witness in rebuttal and testified as

follows

:

Direct Examination By Mr. Hershey.

I have testified before in these cases. I was

with Doctor Smith when the measurements were

taken. The banks were in good shape. I heard

his testimony as to the measurements. They are

correct. We measured across the bottom and I

think it was between four and five feet across the

bottom at that place.

No Cross Examination.
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(Testimony of Mrs. Philoineiie Huston.)

(Testimony of Bernard McLeod.)

MRS. PHILOMENE HUSTON,
was called as a witness in rebuttal and testilied as

follows

:

Direct Examination By Mr. Hershey.

I have testified before in this action. There were

two years we didn't get any water on our allotment,

Number 1203, because we didn't pay the back bills.

We later received water. In 1911 we got their first

bill and took it up with Morgan. Morgan said,

"pay no attention to them because you won't have

to pay it". We went dry for two years and then

we have to furnish bonds to get water. This is

the bond, exhibit D has reference to. [299]

BERNARD McLEOD,
was called as a witness in rebuttal and having been

first duly sworn, testified as follows:

Direct Examination By Mr. Hershey.

I am an Indian ward and have trust patent Num-

ber 1113. I commenced farming the land myself

in 1919. 1 had a controversy about water in 1920

or 1921. I went down there to get water and they

wouldn't give me any. They said there was an

old bill against the place. I think it was around

$400. I went and saw tlie County Attorney and

when I went back, Moody told me he would give

me water. I was told to put up bonds in 1926. I

put up a bond for eighty-five dollars. 1 have since



370 Harry C. Smith, et ah, vs.

(Testimony of Bernard McLeod.)

paid that off. I got the bill but I didn't pay it for

this 3^ear and last year's charges. I never had a

check held up, I have this paid.

No Cross Examination.

PLAINTIFF'S EXHIBIT 39 ADMITTED
Flathead Agency, Jocko ReserA^ation,

August 27, 1872.

Articles of agreement made this 27th day of

August, 1872, between James A. Garfield, special

commissioner, authorized by the Secretary of the

Interior to carry into execution the provisions of

the Act approved June 5, 1872, for the removal

of the Flathead and other Indians from the Bitter

Root Valley, of the first part, and Chariot, first

chief, Arlee, second chief, and Adolf, third chief,

of the Flatheads, of the second part, WIT-
NESSETH:
Whereas it was provided in the eleventh article

of the treaty concluded at Hell Gate July 16, 1855,

and approved by the Senate March 9, 1859, between

the United States and the Flatheads, Kootenay

and Pend d 'Oreille Indians, that the President shall

cause the Bitter Root Valley above the Lo Lo Fork

to be surveyed and examined, and if, in his judg-

ment, it should be found better adapted to the

wants of the Flathead tribe, as a reservation for

said tribe, it should be so set apart and reserved;



G. J. Moody, et al. 371

and whereas the President did, on the Uth day

of November, 1871, issue his order setting forth

that "the Bitter Root Valley had been carefully

surveyed and examined in accordance with said

treaty", and did declare that "it is therefore

ordered that all Indians residing [300] in said Bit-

ter Root Valley be removed as soon as practicable

to the Jocko reservation, and that a just compen-

sation be made for improvements made by them

in the Bitter Root Valley; and whereas the Act

of Congress above recited, approved June 5, 1872,

makes provision for such compensation: Therefore,

It is hereby agreed and covenanted by the parties

to this instrument:

First. That the party of the first part shall cause

to be erected sixty good and substantial houses,

twelve feet by sixteen each, if so large a number

shall be needed for the accommodation of the tribe

;

three of said houses, for the hrst, second, and third

chiefs of said tribe, to be double the size mentioned

above, said houses to be placed in such portion of

the Jocko reservation, not already occupied by

other Indians, as said chiefs may select.

Second. That the su]3erintendent of Indian

affairs for Montana Territory shall cause to be

delivered to said Indians 600 bushels of wheat,

the same to l)e ground into flour without cost to

said Indians, and delivered to them in good con-

dition during the first year after their removal,

together with such potatoes and other vegetables
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as can be spared from the agency farm.

Third. That said superintendent shall, as soon

as practicable, cause suitable portions of land to be

inclosed and broken up for said Indians, and shall

furnish them wdth a sufficient number of agricul-

tural implements for the cultivation of their

grounds.

Fourth. That in carrying out the foregoing

agreement as much as possible shall be done at the

agency by the employees of the Government; and

none of such labor or materials, or provisions

furnished from the agency, shall be charged as

money.

Fifth. The whole of the $5,000 in money, now in

the hands of the said superintendent, appropriated

for the removal of said Indians, shall be paid to

them in such form as their chiefs shall determine,

except such portion as is necessarily expended in

carrying out the preceding provisions of this agree-

ment.

Sixth. That there shall be paid to said tribe of

Flathead Indians the further sum of $50,000, as

provided in the second section [301] of the Act

above recited, to be paid in ten annual installments,

in such manner and material as the President may
direct; and no part of the payments herein prom-

ised shall in any way affect or modify the full

right of said Indians to the payments and annui-

ties now and hereafter due them under existing

treaties.
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Seventh. It is understood and agreed that this

contract shall in no way interfere with the rights

of any member of the Flathead tribe to take land

in the Bitter Root Valley under the third section

of the Act above cited.

Eighth. And the party of the second part hereby

agree and promise that when the houses have been

built as provided in the first clause of this agree-

ment, they will remove the Flathead tribe to said

houses, (except such as shall take land in the Bitter

Root Valley,) in accordance with the third section

of the Act above cited, and will thereafter occupy

the Jocko reservation as their permanent home.

But nothing in this agreement shall deprive said

Indians of their full right to hunt and fish in any

Indian country where they are now entitled to hunt

and fish under existing treaties. Nor shall anything

in this agreement be so construed as to deprive any

of said Indians, so removing to the Jocko reserva-

tion, from selling all their improvements in the

Bitter Root Valley.

JAMES A. GARFIELD,
Special Commissioner for the Removal of

the Flatheads from the Bitter Root Valley.

CHARLOT, his X mark.

First Chief of the Flatheads.

ARLEE, his X mark,

Second Chief of the Flatheads

ADOLF, his X mark,

Third Chief of the Flatheads.
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Witness to contract and signatures:

Wm. H. Clagett,

D. G. Swaim, Judge Advocate, United States

Army.

W. F. Sanders,

J. A. Viall,

B. F. Potts, Governor.

I certify that I interpreted fully and carefully

the foregoing contract to the three chiefs of the

Flatheads named above.

his

BAPTISTE X ROBWANEN,
mark

Witness to signature: Interpreter,

B. F. POTTS, Governor. [302]

PLAINTIFF'S EXHIBIT 40 ADMITTED
Letter to Rev. Father F. L. Palladini, S. J.

In charge of Saint Ignatius Mission, Missoula

County, Montana.

Washington, D. C, November 12, 1872.

Reverend Sir:

Your letter of September 3 did not reach Wash-

ington until after I had left the city. It was sub-

sequently forwarded to my home in Ohio, and

reached me about three weeks ago, but my engage-

ments have been such that I have not been able

to answer it until now.
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I very deeply regret that you were not with me
at the time of my visit to the Flathead agency

with the Indian chiefs. I urged Father Dastie

to accompany us, but he was unable to do so.

I have carefully considered the three objections

you urge to the selection of the grounds in the

neighborhood of the Flathead agency for the erec-

tion of houses for the tribe.

In regard to the first, I will say that I noticed

that some of the lands, near the agency, were

gravelly and poor, but the lands lying in the direc-

tion of the mill and up the Jocko River appeared

to be very fertile and easily irrigated, by bringing

water from the Jocko River. A large crop of wheat

growing above the mill was evidence to me of the

fertility of that portion of the valley.

Let me say, however, that in the contract which I

made with the Flathead chiefs, it was left to them

to select any place on the reservation not already

occupied by other Indians; and I suggested to the

chiefs that they might examine other portions of

the reservation before they made their selection.

They said to me that they were well acquainted with

the whole reservation and preferred the selection

which they made, so as to be near the mill.

The remark which you quote from the Indians,

indicating that I had no heart for their interests,

from the fact that I had made them settle down on

the rocks, is every way unjust to me. I was, and
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am, sincerel^y desirous that the Government shall do

ample justice to the Flatheads.

Your second objection, that the Northern Pacific

Railroad is likely to pass through the Jocko Valley,

is one that was fully considered while I was there.

From all the evidence I can get, I think it quite as

likely that the railroad will pass up the Lo Lo

Fork of the [303] Bitter Root as at any other

place. But should it pass through the Jocko Val-

ley I do not think it will go very near to the lands

selected by the two chiefs. Still, whatever may

happen on that subject, the Government will be

bound to protect the Flatheads from any harm that

may thus be done them.

The third objection, that it will be more difficult

for your mission to furnish them religious and other

instruction, is certainly a serious one; but it seems

to me that you would find it best to take care of the

Flatheads separately, wherever they are. Certainly

you would do so if they remained in the Bitter Root

Valley ; and it would be more expensive to maintain

an establishment at Fort Owen than at Jocko.

The reason for supposing you would find it best

to assist them separately was drawn from the mani-

fest unwillingness of the chiefs to be established in

the close neighborhood of the other two tribes.

One of Chariot's strongest objections to the re-

moval from the Bitter Root Valley was, that he did

not wish his people mixed up with the Pend

d'Oreilles and Kootenays.
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Before the two chiefs selected their lands, I asked

them the direct question, whether they would not

prefer to ])e nearer the mission, and they said very

decidedly that they preferred to be nearer the mill

and the agency.

I had hoped that the Government might have the

hearty co-operation of your mission in the work of

establishing the Flatheads in a permanent home,

and I still hope you may find it in the line of your

duty to give what aid you can in this direction.

I will lay your letter, with a copy of my answer,

before the Secretary of the Interior for his infor-

mation.

Very respectfully, your obedient servant.

J. A. GARFIELD.

WHEREUPON THE TESTIMONY WAS
CLOSED. [304]

And now \vithin the time allowed by law and

orders of Court herein, the defendant and appellant

lodges the foregoing proposed Statement of Evi-

dence and asks that the same be signed, settled and

approved.

WELLINGTON D. RANKIN,
United States Attorney.

SAM D. GOZA, JR.,

Assistant U. S. Attorne.y.

BENJ. P. HARWOOD,
District Counsel, LTnited States

Indian Irrigation Service.
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Lodged this 26th day of January, 1932, with the

Clerk of the above-entitled Court.

C. R. GARLOW, Clerk,

U. S. District Court.

By G. DEAN KRANICH,
Deputy.

It is hereby stipulated and agreed between the

parties hereto that the foregoing may be signed,

settled and approved as and for a Statement of

Evidence herein.

Dated this 1st day of February, 1932.

WELLINGTON D. RANKIN,
United States Attorney.

SAM D. GOZA, JR.,

Assistant U. S. Attorney.

BENJ. P. HARWOOD,
District Counsel United States

Indian Irrigation Ser\ice.

Attorneys for Defendant.

ELMER E. HERSHEY,
Attorney for Plaintiff. [305]

CERTIFICATE OF JUDGE.

I, George M. Bourquin, Judge of the above-en-

titled Court, and the Judge before whom said causes

were tried, hereby certify that the foregoing is a

true and correct narrative statement of the evidence
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in above entitled suits numbered 797, 798, and 903, as

consolidated for trial, and that the same is now by me
hereby duly settled, allowed and approved as the

Statement of Evidence in said causes.

Dated this day of , 1932.

BOURQUIN,
Judge.

[Endorsed] : Filed Feb. 10, 1932. [306]

That on February 19, 1932, Praecipe for Tran-

script of Record was duly filed herein in these con-

solidated cases Nos. 797, 798 and 903, as follows,

to-wit: [308]

(Title of Court and Cause—Consolidated cases.)

PRAECIPE.

To the Clerk of the above-entitled Court:

You will please prepare a transcript of the record

to be filed in the United States Circuit Court of Ap-

peals for the Ninth Circuit, pursuant to an appeal

allowed in the above-entitled causes, and incorporate

in such transcript of record the following papers or

exhibits

:

1. The complaint, motions to dismiss by V. J.

Moody as Project Manager, as an individual and

motion by United States Attorney as amicus curiae,

answer, reply, findings of fact and [309] conclusions

of law, decree, petition for allowance of appeal, order

allowing appeal, prayer for reversal, assignment of
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errors, and citation on appeal in case No. 797, Harr}^

C. Smith vs. C. J. Moody, etc.

2. The complaint, motions to dismiss by C. J.

Moody as Project Manager, as an individual and

motion by United States Attorney as amicus curiae,

answer, reply, findings of fact and conclusions of

law, decree, petition for allowance of appeal, order

allowing appeal, prayer for reversal, assignment of

errors, and citation on appeal in case No. 798, Harry

W. Weston vs. C. J. Moody, etc.

3. The complaint, answer, reply, findings of fact

and conclusions of law, decree, petition for allow-

ance of appeal, order allowing appeal, prayer for

reversal, assignment of errors, and citation on ap-

peal in case No. 903, Gustav Nordquist and John

Nilson, vs. ( . J. Moody, etc.

4. The portion of the minute entry of June 7th,

1930, blowing the record of the consolidation for

trial of cases Nos. 797, 798 and 903.

5. Order entered December 5, 1931, that no bond

on appeal was required.

6. Decision of the court upon the motions to

dismiss.

7. The opinion of the court after trial of the

issues.

8. The statement of evidence in cases Nos. 797,

798 and 903, signed and approved herein.

9. This praecipe with acknowledgment of service

thereon.

10. Order entered September 9, 1931, extending

time to December 9, 1931, to lodge statement of evi-
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dence. (Insert order in No. 797 only. Orders in

798 and 903 being identical).

11. Order entered December 5, 1931, extending

time to February 10, 1932, to lodge statement of evi-

dence. [310]

Said transcript to be prepared and fully certified

by you, as required by law and the rules of the

above-entitled Court, and the rules of the United

States Circuit Court of Appeals for the Ninth

Circuit.

Dated this 16th day of February, 1932.

WELLINGTON D. RANKIN,
United States Attorney.

SAM D. GOZA, Jr.,

Assistant United States Attorney.

BENJ. P. HARWOOD,
District Counsel, United States Indian

Irrigation Service.

Service of the foregoing praecipe and receipt of

copy admitted this 15th day of February, 1932.

ELMER E. HERSHEY,
Attorney for Plaintiffs.

[Endorsed] : Filed Feb. 19, 1932. [311]

That on September 9, 1931, Order extending time

to December 9, 1931, to prepare and lodge State-

ment of Evidence, was duly filed and entered herein

in each of these consolidated cases Nos. 797, 798

and 903, being as follows, to-wit

:
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(Only the Order in case No. 797 being inserted

herein, the Orders in cases Nos. 798 and 903 being

identical). [312]

(Title of Court and Cause—No. 797.)

OEDER.

Upon application of the appellant, it appearing

a proper case therefor:

IT IS ORDERED that the time for preparing

and lodging in the office of the Clerk of the above-

entitled Court his statement of the evidence in the

above-entitled cause be and the same is hereby

extended to and including the 9th day of December,

1931.

Dated this 9th day of September, A. D. 1931.

CHARLES N. PRAY,
United States District Judge for the

District of Montana.

[Endorsed] : Filed and Ent. Sept. 9, 1931. [313]

That on December 5, 1931, the Court made an

order extending time to February 10, 1932, in which

to prepare and lodge a statement of the evidence

in said causes, the minute entry thereof being as

follows, to-wit:

''Nos. 527, 795, 6, 7, 8, 9, 800, 804, 902 & 903.

Inez Fuhrer Scheer, et al. vs. C. J. Moody, etc.

On motion of Mr. W. D. Rankin, U. S. Attorney,
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Court ordered that the defendant herein be granted

an extension of time to February 10, 1932, for the

purpose of preparing and lodging in the office of

the Clerk of United States District Court, District

of Montana, his statements of the evidence in the

above entitled causes.

Entered in open Court December 5, 1931.

C. R. GARLOW, Clerk." [314]

(Title of Court.)

CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD.

United States of America,

District of Montana.—ss.

I, C. R. GARLOW, Clerk of the United States

District Court for the District of Montana, do hereby

certify and return to the Honorable, The United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that the foregoing volume, consisting of 314

pages, immbered consecutively from 1 to 314 in-

clusive, is a full, true and correct transcript of the

record and proceedings in the within entitled causes,

and all that is required, by praecipe filed, to be

incorporated in said transcript, as appears from

the original records and files of said Court in my
custody as such Clerk ; and I do further certify and

return that I have annexed to said transcript and

included within said pages the original Citations

issued in said causes.
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I further certify that the costs of said transcript

of record amount to the sum of $63.10 and have

been paid by the appellant.

Witness my hand and the seal of said Court at

Helena, Montana, this 8th day of March, 1932.

(Seal) C. R. GARLOW,
Clerk as aforesaid,

By..„ ,

Deputy. [315]

[Endorsed]: No. 6784. United States Circuit

Court of Appeals for the Ninth Circuit. (. J.

Moody, and C. J. Moody, as Project Manager of

Flathead Reclamation Project, Appellant, vs. Harry

C. Smith, Appellee. C. J. Moody, and C. J. Moody, as

Project Manager of Flathead Reclamation Project,

Appellant, vs. Harry W. Weston, Appellee. C. J.

Moody, and C. J. Moody, as Project Manager of

Flathead Reclamation Project, Appellant, vs. Gus-

tav Nordquist and John Nilson, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Montana.

Filed March 14, 1932.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court

of Appeals for the Ninth Circuit.
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STATEi^Ei^T OF THE CASE

The cases in this appeal involve claims of alleged

water and ditch rights, with a consequent freedom

from charges for the cost of the construction, opera-

tion and maintenance of the Flathead Irrigation Pro-

ject. The rights asserted are similar, in nature and

origin, to those claimed by the appellees in appeal 6785,

except that the rights asserted by the appellees herein

are claimed by virtue of a ditch constructed on the

north side of the Jocko River in 1884 under the same

circumstances as the ditch was constructed on the

south side of the Jocko River in 1893 (Appeal 6785).

The complaints and other pleadings are so nearly

identical to those in appeal 6785, that a discussion of

the allegations thereof would be sheer repetition.

The three cases herein were consolidated for trial

(Tr. 193) and from final decrees, substantially identi-

cal (Tr. pp. 52, 114, 181) to those in Appeal 6785,

this appeal is taken by C. J. Moody.

The decision of the court below following trial was

incorporated in a single opinion, covering these three

cases as well as those in appeals 6785, 6782 and 6783

(Tr. 195).

As in appeal 6785, appellees claim water rights by

virtue of the alleged use by their predecessors of water

through the ditch constructed in 1884 by Major Ronan

(Plaintiffs' Exhibits i and 2, Tr. pp. 216, 220; De-



fendant's Exhibits 26, 27, 28, 37; Tr. pp. 316, 319,

320, 365), but were granted such rights by the Court,

apparently upon two theories, (i) By virtue of their

claim of construction and ownership of the 1884 ditch

(Tr. pp. 49, III, 178) or (2) by reason of the vesting

in the Indian allottees of a right to the ditch and

water upon issuance of the trust patents in 1908 (Tr.

207).

The contentions of appellant upon every specifica-

tion of error presented by appellant's brief in appeal

6785 are applicable herein, and this Court is respect-

fully referred to that brief for a discussion of ap-

pellant's contentions.

In addition to the matters presented by appellant's

brief in appeal 6785, this appeal presents slight fact

differences, which will be discussed hereinafter.

STATEMENT OF FACTS

This appeal No. 6784 of the three consolidated trial

court suits 797, 798 and 903 has to do with the Jocko

ditch diverting water from Jocko River for the irri-

gation of Reservation lands on the north side of the

Jocko River. In the record it is spoken of as the 1886

ditch, and also the 1884 ditch. It was begun in 1884.

The ditch was constructed and paid for by the

United States for use upon unallotted tribal lands of



the Reservation some 24 years before trust allotments

were made. The authority and the amounts of money

used for the construction of this ditch are shown in

plaintiff's exhibit i (Tr. 216) and defendant's exhibits

26, 27, 28, 37 (Tr. pp. 316, 319, 320, 365).

On October 11, 1884, the Commissioner of Indian

Affairs wrote to Peter Ronan, Indian Agent, Flathead

Agency, M. T., informing him that:

"* * * the Hon. Secretary of the Interior has
granted you authority to expend a sum not ex-

ceeding two thousand five hundred dollars

($2,500.00) in the employment of necessary labor

and the purchase of material required in con-

structing irrigating ditches on the Flathead Res-
ervation, as much as possible of the work to be

done by the Indians of your Agency." (Plain-

tiff's Exhibit I, Tr. 216).

Major Ronan, the Indian Agent, wrote to the Com-

missioner of Indian Affairs that "a large force of

Indians and half breeds are now engaged upon the

work" of building the ditch to divert the waters of the

Jocko River (Defendant's Exhibit 26, Tr. 317); and

asked for a further sum- of $2500.00 to complete the

irrigating plan, saying:

"* :i< |-|^g work with exception of one or two
white employees will be done by Indian labor, who
are only too willing and anxious to earn wages
* ^ '^" (Defendant's Exhibit 26, Tr. pp. 316, 319).

On December 3, 1884, Major Ronan's request for an

additional $2500.00 for the continuation of the work



on this ditch was gTanted by the Secretary of the Inte-

rior in a letter of that date to the Commissioner of

Indian Affairs, saying:

"* "'' * authority is hereby granted for the Agent
of Flathead Agency, M. T. to expend a sum not

exceeding $2500, in the open market purchase of

material (under exigency stated in your letter),

and employment of necessary white and Indian

labor, required in the continuation of the irrigat-

ing ditch, etc., at said Agency, as per his letter

herewith returned; payable from funds applicable.

(Defendant's Exhibit 27, Tr. pp. 319, 320).

On December 8, 1884, the Commissioner wrote to

Major Ronan, stating that:

*'* * * the Hon. Secretary of the Interior has

granted you authority to expend a sum not ex-

ceeding two thousand five hundred dollars

($2,500.00) in the open market purchase of mate-

rial and employment of necessary white and

Indian labor required in the continuation of the

Irrigating ditches, etc. * * ^" (Defendant's Ex-
hibit 28, Tr. 321).

On August 15, 1886, Major Ronan in his annual

report to the Commissioner of Indian Affairs an-

nounced that the ditch from the Jocko River had been

completed. On the subject of Indian labor on this

ditch, he said:

"The Indians generally are willing and anxious

to earn wages, and the excavating of the ditch

furnished them employment, and during its con-



struction was a means of encouragement to labor,

and also to keep them on the reservation and
away from the white settlement and hunting

grounds. Such expenditures result in general

good to all, as it furnishes paid employment to

those who seek labor, * * *" (Defendant's Ex-
hibit 29, Tr. pp. 322-323).

On August 20, 1889, Major Ronan in his annual

report to the Commissioner of Indian Affairs con-

cerning the construction of the Jocko ditch said:

"The Indians were willing and anxious to earn

wages, and the construction of the ditch furnished

them profitable employment and was a means of

encouragement to labor; * * *" (Defendant's
Exhibit 30, Tr. 327).

Tony Delaware, an Indian witness for defendant,

testified:

"I knew the 1884 ditch. I worked on the

ditch when they extended it about twenty or

thirty years ago. I was seventeen or eighteen

when I worked on the extension of the ditch. I

got about $1.50 a day. I was paid by the Agent.

His name was Smead. There were other people

working on the ditch at the same time and they

were paid by the agent." (Tr. 364).

Defendant's Exhibits G^j (Tr. 263) and 68 (Tr. pp.

264-267) show that the moneys expended for the con-

struction of the Jocko ditch were not in any way

derived from Tribal funds (Appellant's Brief 6785,

PP- 33-34)-



THE DECREES

The decrees in this appeal differ from those in

appeal 6785 only in the omission from the decrees

herein of the direction that appellees shall be fur-

nished water "through the new or substitute ditch,

until such time as the old ditch built by the Indians

in 1893 be restored to the condition it was in at the

time it was filled up and destroyed." (Appeal 6785, Tr.

pp. 50, 112, 175, 237, 308).

The omission of this condition from the decrees does

not make them any the less erroneous. Every prin-

ciple of law argued in appellant's brief, appeal 6785,

has equal application herein. Appellant cannot com-

ply with the decrees herein except by using or per-

mitting the use of project diversion structures and

ditches which are the property of the United States.

SPEOIFSCATSOI^I OF ERRORS

1. The Court erred in overruling appellant's mo-

tions to dismiss the bills of complaint (Tr. pp. 57,

119) (See Appellant's Brief 6785, pp. 16-32).

2. The Court erred in finding and holding that in

(NOTE BY COUNSEL: Specifications of Error 1, 2, 3, 4 and 5 are

argued in Appellant's Brief G785, and the argument as to them is

not repeated herein.)
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or about 1886 the Indian predecessors in interest of

appellees constructed a ditch from Jocko River to and

upon the lands thereafter allotted in trust to said

Indians (Tr. pp. 58, 119, 187); that said 1886 ditch

became the private property in severalty of appellees'

Indian allottee predecessors in interest (Tr. pp. 59,

120, 188); that said 1886 ditch was appurtenant to the

lands described in the bills of complaint (Tr. pp. 59,

121, 188), and further that the Act of Congress, ap-

proved June 21, 1906 (34 Stat. 354), recognized and

confirmed that said 1886 ditch was appurtenant to said

lands, to-wit, the former trust allotments of appellees'

predecessors (Tr. pp. 59, 121, 188); that the Indian

allottees, appellees' predecessors, acquired water rights

in Jocko River by appropriations through the 1886

ditch (Tr. pp. 58, 119, 188); that said water rights

became appurtenant to the allotments of appellees'

predecessors in interest as their private property in

severalty (Tr. pp. 58, 120, 187); that appellees are

now the owners of said ditch and water rights (Tr. pp.

59, 121, 188) and are entitled to the full extent of

their necessities, to sufficient of the waters of Jocko

River to irrigate each acre of their lands, in no

event to exceed one inch per acre (Tr. pp. 59, 121,

189) (See Appellant's Brief 6785, pp. 33-42.)

3. The Court erred in finding and holding that the

trust patents issued to the original Indian allottees,

predecessors in interest of appellees, on the 8th day



of October, 1908, were "free and clear of all charges

and encumbrances whatsoever" (Tr. pp. 57, 119, 186)

;

that upon issuance of said trust patents "the right to

water attached" to said allotments (Tr. pp. 57, 119,

186) and there was vested in said allottees an equit-

able title to said water rights (Tr. pp. 58, 119, 187).

(See Appellant's Brief 6785, pp. 43-51).

4. The Court erred in finding and holding that

the Indian allottees and appellees herein were inter-

fered with by appellant in their use of the waters of

Jocko River through said 1886 ditch (Tr. pp. 58, 119,

187) and that the supervision and control exercised

'by appellant over and upon the waters of the Flathead

Irrigation Project as Manager thereof, in behalf of

the United States and under the direction of the

Secretary of the Interior, constituted a personal tres-

pass and "interference" by him in his capacity as an

individual, from which he may be enjoined and for

which he may be made to respond in damages (Tr.

pp. 58, 120, 187) (See Appellant's Brief 6785, pp. 21-

27).

5. The Court erred by its decree in enjoining and

restraining appellant, his servants, agents and attor-

neys from interfering with the use by appellees of the

waters of Jocko River (Tr. pp. 60, 122, 189) (See

Appellant's Brief 6785, pp. 30-32).

6. The Court erred in finding, holding and de-

creemg that appellees are entitled to the full extent
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of their necessities to th use of the waters of Jocko

River, not exceeding one inch per acre, upon each acre

of their said lands without interference or molestation

on the part of appellant (Tr. pp. 60, 121, 189); and

not subject to any charge for the construction (Tr.

pp. 60, 121, 189); or for the operation or maintenance

of said Flathead Irrigation Project (Tr. pp. 60, 122,

189) ; and that appellant, "his servants, agents and

attorneys be enjoined and restrained, as such Project

Manager, from assessing or causing any assessment"

against Harry C. Smith (District Court No. 797)

"of any kind or nature for the construction, operation

or maintenance of said Irrigation Project." (Tr. pp.

60-61.)

7. The Court erred in finding, holding and decree-

ing in the Weston, and Nordquist-Nilson suits (Dis-

trict Court Nos. 798 and 903) that appellant, "his

servants, agents and attorneys be enjoined and re-

strained as such Project Manager from assessing or

causing any assessment" against appellees "of any

kind or nature for the construction, operation or main-

tenance of said Irrigation Project, save to the extent

and when duly determined have been benefits received

by said lands from said Project System, and in ac-

cordance with said opinion, which issue is reserved."

(Tr. pp. 122, 190.)

8. The Court erred in finding, holding and decree-

ing that appellant, his servants, agents and attorneys
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be enjoined and restrained from asserting or claiming

that appellees have no water right from the Jocko

River and from any and every way of clouding appel-

lees' right, title and interest in or to their said water

rights. (Tr. pp. 6i, 123, 190) (See Appellant's Brief

6785, pp. 30-32.)

9. The Court erred in finding and holding in the

Smith, Weston and Nordquist-Nilson suits (District

Court Nos. 797, 798 and 903), that in the fee patents

issued to Caroline McLeod on August 30, 1918, Vic-

toria Ladderoute on November 5, 191 7, and to Jerome

Big Hawk on January 31, 1927 (District Court No.

797) and to Mary Louise Garcia on March 11, 1918,

and to A. R. Puyear on April 4, 1927 (District Court

No. 798), and to Gustav Nordquist and John Nilson

on June 20, 1927 (District Court No. 903), a statement

was inserted "without any authority from Congress

or any statute whatsoever, that said lands were sub-

ject to a lien for the costs and charges due the

United States on account of the construction of the

Irrigation System or acquisition of water rights by

which said lands have been or are to be reclaimed

as prescribed in the Act of Congress of May 18,

19 1
6" (Tr. pp. 59, 120, 188), and that the insertion

in said fee patents of said "lien was and is surplus-

age and absolutely void, no statute authorizing it

and a violation of Constitutional Rights of these In-

dians." (Tr. pp. 61, 123, 191).
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ARGUr^lEi^T

THE DECREES ARE CONTRARY TO LAW, AND ARE
NOT SUPPORTED BY THE EVIDENCE.

Smith Case.

In addition to the argument with reference to any

decree of water rights to appellee (Appellant's Brief

6785 pp. 33-38), the decree in the Smith case (Tr.

52) is without the qualifying phrase, "save to the ex-

tent and when duly determined have been benefits

received by said lands from said Project," which is

inserted in the decrees in the other two cases in this

group (Tr. pp. 114, 182).

The absence of this qualifying phrase means that

the decree is an adjudication of the right of appellee

to one inch per acre of the waters of the Jocko River

for each irrigable acre of his lands or about 182 inches

of water (Tr. 287).

Under the appropriation theory the appellee's evi-

dence might be assumed to show that at some time,

it does not appear when, 35 acres of the Caroline

McLeod land was irrigated (Tr. pp. 237-238), and

15 acres of the Ursula McLeod allotment was irrigated.

(Tr. 240). The Victoria Ladderoute allotment, the

witness did not believe, was "farmed during those

years" (Tr. 238). Fifteen acres of the Louise Moiese

allotment was "cultivated" (Tr. 238) and 40 acres was
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irrigated (Tr. 240). The plaintiff's testimony could

be taken to show irrigation of a total of 90 acres, or

92 acres less than is apparently granted by the decree,

under the trial court's holding that "the extent of

use is the measure of the right" (Tr. 214). We re-

spectfully submit, that if we assume the trial court

could interfere with the project that the decree in the

Smith case is not justified by the testimony of the ap-

pellees, disregarding, entirely, for the purposes of

argument, the testimony of the appellant.

The injunction feature of this and every decree is

discussed fully in Appellant's Brief 6785 (pp. 30-32).

Foster Towle, testified that all of the Caroline

McLeod allotment, 27 or 28 acres of the Ursula

McLeod ahotment and all of the Louise Moiese allot-

ment except 6 acres were below the old ditch (Tr. 287),

but that from the survey made in 19 13 as shown on

defendant's exhibit 61, there was no evidence of any

laterals ever having been extended to these lands (Tr.

291) from the 1884 ditch. And the Committee which

inspected the lands in 19 13 allowed no water right to

the Harry Smith lands by reason of the absence of

any evidence of private ditches (Tr. 295).

Corrie Hiatt testified that the Victoria Ladderoute

allotment was an open prairie in 1910 (Tr. 305)

and Albert Mackey stated it had not been irrigated

prior to 1910 (Tr. 361). The present project system

replaced the 1884 ditch in 1909 (Tr. 311).
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However, all of the lands of appellee Smith are

apparently given rights to water by the decree with-

out cost of construction, operation or maintenance (Tr.

52), which we submit is not authorized by the evi-

dence.

As we have shown in appellant's brief referred

to above (No. 6785, pp. 43-51), no right to the statu-

tory exemption vested in the Indian under the trust

patent; and whatever exemption might be argued

to have so vested in the Indian clearly none could

at that date have vested in those as yet undetermined

persons who had not purchased but might thereafter

become purchasers during the trust period.

All of the Smith lands were patented to the Indians

in fee (Tr. pp. 226, 228, 229, 224, 225), thus termin-

ating the trust period, and by them thereafter deeded

to whites. Thus plaintiff was not a purchaser dur-

ing the trust period nor a successor to such purchaser,

and is not entitled to the partial exemption provided

for such purchasers by the Act of 1908.

In any event, Lot i of the Ursula McLeod allot-

ment was not patented to her until after the Act

of 1914 had eliminated her exemption from construc-

tion costs (Tr. 226).

The Caroline McLeod allotment was not patented

to her (Tr. 229) or deeded to plaintiff until after the

Act of 19 14 had removed her exemption and the



Act of 19 1 6 had declared that such charges should

be assessed against the land.

The Louise Moiese allotment likewise was not pat-

ented in fee until 1927 (Tr. 225) which was after the

Act of May 10, 1926 had made all project charges a

first lien against said lands.

The Victoria Ladderoute allotment was patented

in fee to the allottee in 1917 (Tr. 224), after the

Act of 19 1 4 had removed the Indian's exemption and

the Act of 1916 had made construction costs a charge

against the land.

And, as above noted, none of these were bought by

white purchasers during the trust period, so that no

exemptions could have attached even had the provi-

sions of the 1908 Act still remained in force at time

of patent or sale.

Weston Case.

The Catherine Finley and Mary Louise Pablo allot-

ments were patented in fee direct to Mary Peche, heir

of Catherine Finley and Mary Louise Garcia, formerly

Mary Louise Pablo, the original Indian allottee, (Tr.

280) and therefore were not purchased during the

trust period. Moreover, the Catherine Finley allot-

ment was not patented until 191 5, after the allottee's

exemption had been removed by the Act of 1914; and

in the case of the Mary Louise Pablo allotment, the
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trust patent was not issued until 1916, (Tr. 279)

after the 1914 Act, and the fee patent was issued in

1918 (Tr. 280), after the 1914 and 1916 Acts respec-

tively had removed the Indian's exemption from

construction costs and made them a charge against

the land.

The Bazile Peche allotment was patented to A.

R. Puyear, (Tr. 280) who had become a purchaser

during the trust period; but not until 1927, after the

acts of 1914, 1916 and 1926 had intervened, and

Puyear had contracted to pay all charges. (Defend-

ant's Exhibit 35; Tr. 348.)

With reference to the acreage irrigated in the West-

on lands we find the following:

Dumontier testified he cultivated 117 acres of the

Weston lands in 1909, without water, and that 40 or

50 acres had been cultivated before. (Tr. 285).

Mrs. Huston testified with reference to the Mary

Louise (Pablo) Garcia 80 acres: "It was irrigated,

after Dwyer moved on there, from the reclamation

(ditch). I don't think any of it was farmed prior to

1910, except this 80 where the white houses are."

(Tr. 284.)

Foster Towle testified there were about 35 acres

of the Weston lands not irrigable from the 1884

ditch (Tr. 290) and that there was no evidence on

Map Exhibit 61 (Five Consolidated Cases) of any
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laterals to the Weston lands from the 1884 ditch (Tr.

291).

The trial court found that on the Weston lands, 40

acres of the Catherine Finley allotment had been irri-

gated from the old ditch (Tr. pp. 212-213).

However the decree enjoins the appellant from sub-

jecting any of the Weston lands to charges for con-

struction, operation or maintenance.

Nor does the phrase in the injunctive portion of

the decree, restraining assessment by appellant of

project charges ''save to the extent and when duly

determined have been benefits received by said lands

from said project" (Tr. 114) avoid the error. If

under the trial court's theory of appropriatio.n, there

is merely evidence of partial irrigation from the

1884 ditch, it logically follows that the remaining areas

delivered v/ater from the present system must be sub-

ject to project charges.

Nordquist-Hilson Case.

The decree in the Nordquist-Nilson case must be

taken as an adjudication of a right to 65 inches of

water, the allotment being irrigable to that extent (Tr.

306).

The only testimony of appellees with reference to

irrigation is that of Dan McLeod and Oliver Gebeau.

McLeod testified that "they had quite a pasture,



around 60 acres, or maybe better. They had irri-

gation from the old ditch on all of it, and they

continued to irrigate it until the old ditch was broken

up," (Tr. 275). The value of that bit of testimony

is clearly indicated by the same witness on cross-exam-

ination: "I didn't see them irrigate but I know they

had the whole thing in grain there on year" (Tr.

276). The Nordquist-Nilson lands were patented to

Gustav Nordquist in fee as a purchaser during the

trust period in 1927 (Tr. 273). Nordquist and Nilson

might have been entitled to the partial exemption if the

Acts of 1914, 1916 and 1926 had not intervened, and

if they had not contracted, as a prerequisite to the

government sale, that they would pay all costs, accrued

or thereafter to accrue (Defendant's Exhibit 36, Tr.

351)-

The witness Oliver Gebeau testified that 50 or 60

acres of the allotment were fenced, and he "guessed"

some of it was irrigated (Tr. 2y8).

Foster Towle testified there were approximately 16

acres of the Madaline Michel allotment above the

1884 ditch, that could not be irrigated from it (Tr.

290) ; that the Map Exhibit 61 (Five Consolidated

Cases) based on a survey in 19 13 did not show any

laterals from the 1884 ditch to the Nordquist tract (Tr.

291); nor was any water right allowed by the com-

mittee which inspected the lands in 19 13 for the Mada-

line Michel allotment (Tr. 295, 362).



— ig

—

We respectfully submit that there is no substantial

evidence indicating irrigation of the. land in the

Nordquist-Nilson suit by which a right by appropria-

tion through the 1884 ditch could be acquired even

under the trial court's theory; and we submit that the

decree is not supported by the evidence.

Ho Water Rights by Appropriation Are Possible.

As we have shown in appellant's brief in the five

consolidated cases (Appeal 6785), the waters of the

Flathead Indian Reservation have never become sub-

ject to the state laws of appropriation. Even if appel-

lees could have shown that they or their predecessors

had gone through the motions of appropriating waters,

no rights by priority of appropriation could have at-

tached. (Appellant's Brief 6785, pp. 38-43).

Appellees Are Not Entitled to Exemption From Operation

and Maintenance Charges.

The Act of May 29, 1908 (35 Stat. 448, Sec. 15)

enacted prior even to the approval of the allotment

roll and the issuance of trust patents, provided that

all applicants for water rights should pay operation

and maintenance charges of the project. (Appellant's

Brief 6785, p. 56), and further provided that all lands

allotted to Indians shall bear their pro rata share of



the costs of the operation and maintenace of the irri-

gation system under which they lie (35 Stat. 444, 450).

Appellee Are Not Entitled to Exemption From Construction

Charges.

As shown in the brief heretofore referred to, the

Act of May 29, 1908 (35 Stat. 448) provided exemp-

tion from construction costs only as to the Indian al-

lottees, and a partial exemption as to such costs in-

curred to date of purchase in the case of purchasers

during the trust period. The Act of August i, 1914

(38 Stat. 583) removed the exemption of the Indian

allottee; and the Act of May 18, 1916 (39 Stat. 123,

141) provided that the partial exemption of purchas-

ers during the trust period which was provided by the

1908 Act should apply only to those costs accrued and

due under public notice to be given by the Secretary of

the Interior, and also provided that the construction

charges should be assessed against the land irrigable.

The Act of Feb. 14, 1920 (41 Stat. 409) provided for

partial repayment of construction costs ; and the Act of

March 7, 1928 (45 Stat. 213) provided that public

notice as to construction charges should be given by

the Secretary on November i, 1930.

No Right to Exemption Shown on Account of Private Ditches.

The evidence indicates that irrigation of the lands
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in suit was from the 1884 ditch constructed by the

United States (Tr. pp. 275, 285, 295).

Further it is apparent from defendant's exhibit 63

(Tr. 254) that the committee named in the exhibit,

after careful investigation, came to the conclusion

that none of the allotments in these three cases were

entitled to credit for privately constructed ditches (Tr.

pp. 291-297, 361-362).

The only land in these three suits showing an ex-

emption from construction charges is Lot 2 of the

Ursula McLeod allotment (Tr. 228) in the Smith case

(District Court No. 797) which was patented to the

Indian, in fee, on April 22, 1913, prior to the Act of

August I, 1914 {38 Stat. 582, 583).

The Lien Provision in the Patents Is Valid.

The record shows that there are three patents in this

appeal in which the lien provision appears.

Fee patent to A. R. Puyear, April 4, 1927 (Tr. 280)

;

Fee patent to Mary Louise Garcia, December 11,

1918 (Tr. 280);

Fee patent to Nordquist, June 20, 1927, (Tr. 2"/^).

Every one of the above fee patents was taken sub-

ject to the Acts of Congress of August i, 19 14 (38

Stat. 582, 583), and May 18, 1916 (39 Stat. 123, 139,

141). In addition the fee patents to Puyear and Nord-



qiiist were taken subject to the general lien Act of May

lo, 1926 (44 Stat. 453, 465), and the lien provisions

were properly inserted therein. (See also Appellant's

Brief 6785, pp. 51-54 and Appellant's Brief 6782, pp.

28-30).

CONCLUSION

We, therefore, respectfully urge that the decrees

herein he reversed for the following reasons:

1. The suits should be dismissed for lack of an

indispensable party defendant, the Secretary of the

Interior whose conduct cannot be bound by a suit

against his subordinate.

2. The suits are in fact against the United States

and it cannot be sued except with its consent, not

given in these cases.

.3 The decrees interfere with the possession and

restrain the use by the United States of its property,

which is not authorized by law even though the acts

of its employees in the management of the property

be wrongful.

4. That by the Act of May 29, 1908, enacted be-

fore trust patents issued. Congress provided for the

repayment of operation and maintenance costs of the

irrigation works which are proper charges against all

the lands involved.

5. That the 1884 ditch, upon the ownership of



which appellees base their rights, was the property of

the United States, constructed with its funds and by

its authority and in which the Indian allottees and ap-

pellees' predecessors in interest acquired no title; that

the Indian allottees or their successors in interest

acquired no vested rights prior to the issuance of fee

patents; and that therefore all lands, to which a fee

patent was issued after the Acts of Congress declared

the lands subject to charges for the construction of

the irrigation project by which said lands are irrigated,

must bear their share of the cost of such construction;

that the decrees herein, attempting to free said lands

from payment of such construction charges are not

authorized by the law.

6. That if it were conceded that the Indian allot-

tees, who were the predecessors in interest of the ap-

pellees herein, could acquire rights to water by virtue

of the use of the ditch constructed in 1884, the evidence

is wholly insufficient to support the findings of the

trial court as to the extent of the water rights thus

acquired.

Respectfully submitted,

WELLINGTON D. EANKIN,
United States Attorney for the

District of Montana.
SAM D. GOZA, Jr.,

Assistant United States Attorney.
ETHELBEET WAED,

Special Assistant to the

Attorney general.

BENJ. P. HAEWOOD,
District Counsel, United States

Indian Irrigation Service.

Attorneys for Appellant.
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STATEMENT OF THE CASE.

This is an action brought by appellees in three sep-

arate suits against appellant to restrain him from in-

terfering with certain private ditches and water

rights.

Appellant is made defendant both as Project Man-

ager of the Flathead Irrigation Project and as an in-

dividual for the reason that while he claimed to be act-

ing as Project Manager of the Flathead Irrigation

Project he was without authority to so act in connec-

tion with said ditches and his interference with the

private property of appellees was simply his per-

sonal or private act and his employment would be no

defense.

It was set forth and claimed on the part of appel-

lees that these private rights to the ditch and water

were fully protected by the Act approved June 21,

1906 (34 Stat. L., p. 354), and that their rights to

the water and use of their ditches were independent

of the Flathead Irrigation Project and not subject

to any charge for construction, or for operation, or

for maintenance of said Project of which they were

not a part.

STATEMENT OF FACTS.

On July 16, 1855, a Treaty was entered into be-

tween the United States and the Flathead, Kootenay,

and Upper Pend d'Oreilles Indians, as a Confeder-

ated Tribe to be known as the Flathead Nation, which



Treaty was ratified by the Senate, March 8, 1859,

proclaimed by the President of the United States,

April 18, 1859 (12 Stat. L. p. 975).

Certain lands were ceded, relinquished, and con-

veyed to the United States by said Confederated

Tribe and certain lands were reserved exclusively for

the use and occupation of said Confederated Tribe as

a general Indian Reservation.

There was some question as to whether or not the

Bitter Root Valley would be better suited to the Flat-

head Tribe where this Tribe was then living than the

general reservation and this question was left to the

President of the United States to decide, who later

decided that there was no need of this special reser-

vation for the Flathead Tribe only.

The Flathead Indians living in the Bitter Root

Valley refused to move and occupy the general res-

ervation and on August 27, 1872, Articles of Agree-

ment between James A. Garfield, Special Commis-

sioner, authorized by the Secretary of the Interior

to carry into execution the provisions of an Act ap-

provedVune 5, 1872 (17 Stat. L., p. 226), for the re-

moval of the Flatheads from the Bitter Root Valley

to the general reservation (Tr. pp. 370-377).

Peter Ronan, Indian Agent, was authorized to ex-

pend a sum not exceeding $2500.00 in the employment

of necessary labor and the purchase of materials re-

quired in constructing irrigating ditches on the Flat-

head Reservation, as much as possible of the work



to be done by the Indians of his agency. "Exhibit

1" (Tr. pp. 216-217).

Chief Antoine Moiese about forty-five years ago

moved to the reservation from the Bitter Root Valley

(Tr. p. 242), and settled on the north side of the

Jocko Valley. Nearly every head of the family upon

the reservation occupied definite, separate, unallotted

tracts and their fences and boundary marks were gen-

erally respected. They lived in houses and the ma-

jority of their homes presented a thrifty farm-like

appearance (Tr. p. 218).

In 1884 several families removed to the Jocko Val-

ley in the vicinity of the Agency, from the Bitter

Root Valley and settled upon an extensive and fertile

plateau on the north side of the Jocko River. Irriga-

tion was necessary for the production of crops and

with the $2500.00, authorized by the Commissioner

of Indian Affairs, a water-way was constructed to

cover the land. With Indian labor a canal was ex-

cavated for a distance of about six miles. It covered

a fertile body of land and the Indians with the aid of

irrigation raised excellent grain and vegetable crops

on their small enclosures.

The ditch was 2 feet deep, and 3 feet wide, in the

bottom and 4 feet wide, on top and for two miles a

flume was built requiring nearly one hundred thou-

sand feet of lumber, the logs were delivered by In-

dian labor at the Agency mill and cut into the proper

dimensions (Tr. pp. 218-219). All this work and



labor and material was furnished for $2500.00, ac-

cording to the report of Peter Ronan, United States

Indian Agent (Tr. pp. 217-220).

The irrigating facilities caused a number of

Indians to settle upon the lands and last year it was

found that the water capacity was not sufficient to

accommodate all of the Indian farmers. Authority

was given, and the carrying capacity of the ditch and

flume was doubled with the assistance of Indian labor

and some skilled mechanics, according to Major Ro-

nan's report, dated August 5, 1893 (Tr. pp. 217-220),

also Major Ronan's report of November 21, 1884,

(Tr. pp. 316-319) also defendant's "Exhibit 28" (Tr.

pp. 320-321), "Exhibit 29" (Tr. pp. 321-324), "Ex-

hibit 30" (Tr. pp. 324-328), "Exhibit 31" (Tr. pp.

329-331).

In the report of September 1, 1891, of Peter Ronan

to the Commissioner of Indian Affairs he calls atten-

tion to the fact that ten families reported to the

Agency, and for them he erected ten houses, fenced

their fields as agreed upon and on the date of the

report, September 1, 1891, they are harvesting excel-

lent crops in their extended enclosures. He also

states that he had calculated the amount of water that

could be carried through the flume mentioned in his

report of November 21, 1884, "Exhibit 26" (Tr. pp.

316-319), and states, that it would carry 13.86 second-

feet which amounts to about 554 miners' inches and

running full it would carry 20.3 second-feet or about



812 miners' inches, this ditch was afterwards doubled

in size.

This ditch is the north side ditch sometimes called

the Moiese ditch built in 1884, for about thirty fam-

ilies who settled along its course who thereafter were

allotted the lands settled upon (Tr. p. 304).

Harry 0. Smith was shown to be the owner of lands

allotted to Ursula McLeod, Caroline McLeod, Louise

Moiese, and Victoria Ladderoute (Tr. pp. 235-236).

Trust patents were issued to these Indian allottees

in the usual form of which the trust patent issued to

Ursula McLeod is set forth in full (Tr. pp. 221-222),

the other trust patents were all similar.

Fee patents were thereafter issued to all of these

allottees or their heirs.

"Exhibit 8", a map was made by the County Engi-

neer and was introduced showing the lands of this

appellee. Bills for operation and maintenance and

bills for construction charges were offered in evi-

dence (Tr. pp. 230-234).

These lands were farmed, cultivated, and irrigated

from the waters of this north side ditch and sufficient

water was turned into said ditch so that sufficient

water was had (Tr. pp. 237, 239, 240).

Others worked on the ditch and took care of the

same and when the United States Reclamation Service

took charge oi the work, at an Indian Council, the In-

dians were told that this water would be free to them.



Nothing was ever paid by the Indians in an early day

for the use of any water out of said ditch (Tr. p. 242).

The new ditch follows the course of the old ditch

(Tr. p. 243). All of the Indians, getting water out of

the old Indian ditch, were repairing the flume, clean-

ing it out, fixing the headgate, and using the water on

their own lands and all had more land than they were

entitled to and when the survey came they had to re-

duce the amount each Indian allottee had under his

fence (Tr. pp. 250-251).

Gus Nordquist and John Nilson were shown to be

the owners of the allotment made by Madeline Michel

(Tr. p. 275). The entire acreage under this Indian

allotment was fenced and irrigated. The fence did not

go around the present allotment lines (Tr. pp. 275-

276). There was at least fifty-six acres cultivated and

irrigated in this allotment, they got the water from

the Indian ditch (Tr. p. 278). The old Indian ditch

runs through this tract and about sixty-seven or sixty-

eight acres can be irrigated from the ditch (Tr. p.

274).

''Exhibit 16" (Tr. p. 274) shows bills for operation

and maintenance charges for sixty-four acres. These

were presented and payment demanded.

Harry W. Weston was shown to be the owner of

the allotments of Catherine Finley, Bazile Peche, and

Mary Louise Pablo to whom trust patents were issued

October 8, 1908 (Tr. p. 279).
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A fee patent was issued to Mary Peclie, heir of

Catherine Finley for the lands allotted to her. A fee

patent was issued to Mary Louise Garcia formerly

Mary Louise Pablo, for her land and a fee patent was

issued to A. R. Puyear for the lands included in the

allotment of Bazile Peche (Tr. p. 280).

Bills for operation and maintenance were issued

against all three allotments plaintiff's "Exhibit 22"

(Tr. p. 281), also "Exhibit 23" (Tr. pp. 281-282), also

"Exhibit 24" for operation and maintenance on all

three allotments (Tr. p. 282).

This appellee put up a bond and received water

without paying said bills (Tr. p. 283). These three

eighties contained in this allotment were enclosed to-

gether in a fence and some of it was farmed and cul-

tivated (Tr. pp. 283-285). It was all under the old

Indian ditch and is shown on the map introduced as

evidence in "Exhibit 25". The lines of the enclosures

were made prior to the survey and the various allot-

ments when surveyed had to be adjusted and reduced

to take in such lands as were allotted to the several

Indian allottees (Tr. p. 251).

Special Commissioner James A. Garfield evidently

anticipated that these lands would have to be irrigated

and in a letter dated November 12, 1872, called atten-

tion to the fact that these lands were "very fertile and

easily irrigated by bringing water from the Jocko

River" (Tr. p. 375).



Maii}^ applications for temporary water service was

introduced and appellant stated that he forced the

Indians to make application as well as the white set-

tlers (Tr. p. 345).

No rights were given under the 1884 ditch or con-

sidered in any way when the individually constructed

ditches were mapped and considered (Tr. p. 353).

The Flathead Irrigation Project was handled by the

United States Reclamation Service until 1924 (Tr.

p. 313).

ARGUMENT.

The original Act authorizing the reclamation and

irrigation of lands by the Federal Government is con-

tained in Chapter 1093, pages 388-390, 32 Stat. L., p.

390, Section Eight provides as follows:

(Vested Rights)

"That nothing in this Act shall be construed as

affecting or intended to affect or to in any way
interfere with the laws of any State or Territory

relating to the control appropriation, use or dis-

tribution of water used in irrigation, or any vest-

ed right acquired thereunder, and the Secretary

of the Interior, in carrying out the provisions of

this Act, shall proceed in conformity with such

laws, and nothing herein shall in any way affect

any right of any State of the Federal Government

or of any landowner, appropriator, or user of

water in, to, or from any interstate stream or the
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waters thereof: Provided, That the right to the

iise of the water acquired under this Act shall be

appurtenant to the land irrigated, and ])eneficial

use shall be made the basis, the measure and the

limit of the right."

"Approved June 17, 1902."

Section 19, of an Act approved June 21, 1906 (34

Stat. L., p. 354), provides as follows:

"Sec. 19. That nothing in this act shall be con-

strued to deprive any of said Indians, or said per-

sons or corporations to whom the use of land is

granted by the act, of the use of water appropri-

ated and used by them for the necessary irrigation

of their lands or for domestic use or any ditches,

dams, flumes, reservoirs, constructed and used by

them in the appropriation and use of said water.
'

'

The Flathead Indians were allotted their lands un-

der the general Allotment Act of February 5th, 1887

(24 Stat. L. 388), and under the Act of April 23, 1904

(33 Stat. L. 302), pursuant to which the Flathead

allottees received trust patents declaring in accord-

ance with the provisions of the trust patent in evi-

dence, as follows:

"Now know ye. That the United States of

America, in consideration of the premises does

allot unto the said * * * the land above described,

and hereby declares that it does and will hold the

land thus allotted (subject to all statutory provi-

sions and restrictions) for the period of twenty-five

years, in trust for the sole use and benefit of the

said Indian, and at the expiration of said period
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of the United States will convey tlie same by patent

to said Indian, in fee, discharged of said trust and

free from all charge and incumbrance whatsoever."

This trust patent was dated October 8, 1908, upon

w^hich date the trust patents were largely issued. This

was before the practical inception of any irrigation

system by the Government on the Flathead Reserva-

tion of any system for the benefit of the Indians or

otherwise.

This north side ditch or Moiese Ditch was built by

and for the Indians. These Indians under the Garfield

Agreement were induced to leave the Bitter Root Val-

ley and settle upon this fertile plain easily irrigated

from the Jocko River. The first ditch, starting in 1884,

w^as built at a cost of $2500.00 for six miles. Two miles

of which w^as a flume requiring nearly one hundred

thousand feet of lumber. The logs were delivered by

Indian labor at the Agency.

The irrigating facilities caused a number of Indians

to settle upon the land and within a year it was not

sufficient to accommodate all the Indian farmers.

Houses w^ere built for the Indians to induce them to

come out of the Bitter Root Valley and ten acres fenced.

These enclosures were enlarged until they contained

more than they were permitted to occupy when allotted

and their holdings were reduced. These Indians w^ere

prosperous, much grain was thrashed in an early day.

The United States Reclamation Service undertook

to build an irrigation system under the authority given
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it by Congress under the general Reclamation Act ap-

proved June 17, 1902 (32 Stat. 390).

Notwithstanding that Congress expressly provided

that nothing in the Act should be construed to interfere

with any vested right and notwithstanding the fact

that Congress again in opening this particular reserva-

tion said in the amendment approved June 21, 1906

(34 Stat. L. p. 354), that nothing in this Act shall be

construed to deprive any of said Indians living upon

the Flathead Indian Reservation, and who had settled

upon lands thereafter allotted to them, of the use of

water appropriated and used by them for the necessary

irrigation of their lands, the United States Reclama-

tion Service almost immediately attempted to take

away from these Indians this 1884 ditch or Moiese

Ditch, taking water from the Jocko, which they had

been using for something over twenty-five years.

All but two tracts were thereafter patented in fee,

to the Indians themselves and as we said in our brief

in Case No. 6785 of the five cases, such patents would

without doubt include the water and ditch right appur-

tenant to the land and when the patents issued they

took effect as of the date when the right to the land was

first initiated under the doctrine of relation.

The allotment law as we have seen permitted the In-

dian to select his lands together with the improvements

thereon.

We most respectfully refer to the bi'iefs filed in ( \ases

6785 and 6782 w^herein this matter was more fully
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discussed. This ditch was the first large ditch built for

the Indians by the Agent in charge of the Flathead

Indian Reservation and in the building of which the

Indians helped. It was enlarged afterwards to accom-

modate various Indian farmers who had come out of

the Bitter Root Valley under the Garfield Agreement.

The Government built houses for these Indians and

fenced ten acres of their lands. The purpose of the

Government was to induce the Indians to relinquish

their nomadic habits and to till the soil in an honest

effort to comply with the terms of the Treaty of July

16, 1855, which provided that said reservation should

be set apart, and, so far as necessary, surveyed and

marked out for the exclusive use of said Confederated

Tribe.

As said in the case of Winters, et al. v. United

States, 143 Fed. 740, on page 745

:

"The Indians are not the owners of the land

included in the Reservation. They are, however,

occupants of the lands which was by the Govern-

ment set apart and reserved for their occupation

and use."

As we have seen in the Garfield Agreement the In-

dians were induced to settle upon these lands because

they were, "fertile and easily irrigated from the Jocko

River". The waters on the Flathead Indian Reserva-

tion were set apart and reserved for the use of said

Indians as well as the lands and when the reservation

was opened to settlement these lands so occupied by

said Indians were allotted to them.
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This ditch was dug in 1886, and with the sanction

and aid of the Secretary of the Interior said allottees

and their vendees continued, without question of their

right and title to so use w^ater so appropriated upon

said lands, for a period of more than twenty-five years,

during which time the ditch was wholly taken care of,

cleaned out, the water turned into it, and the water

turned out of it and used and possessed as the private

ditch of the Indians living upon it, and who were

served by the waters flowing in it.

They were lawfully possessed of the lands occupied

by them and they were diverting and putting the water

to a beneficial use on their said lands.

This was an appropriation of water (Smith v. Den-

niff, 24 Mont. 20).

Trust patents were issued to these Indians October 8,

1908, and later the United States divested itself of all

title to these lands and issued fee patents which with-

out doubt included the water and ditch rights appur-

tenant to the land and took effect as of the date when

the right to the land was first initiated and the appro-

priation of water was first made under the doctrine of

relation as discussed in the Brief in the five cases 6785.

The findings of fact and conclusions of law are sub-

stantially the same in all three cases involved in this

appeal and, this being a private ditch and w^ater right

of plaintiffs, defendant's interference is mere trespass

for which he must personally account and for which

his employment is no defense. Plaintiffs are entitled
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to non-molestation as to defendant to the full extent of

their necessities.

As was said in the Brief filed in Cases Nos. 6785 and

6782 discussed with this case, no reservoirs of any kind

have been built and no water stored in any way and

the waters flowing in the ditches of appellees are sim-

ply the natural run-oif and in no sense can they be

classed as '' project water".

Not one drop more was added to the natural flow and

defendant is demanding pay from plaintiffs herein for

permitting the w^ater to flow naturally in their ow^n

ditches as they had prior to the opening of the reser-

vation.

He has forced the Indians to apply for water the

same as the Whites and when they refused to pay some

of them went dry for a number of years and later gave

bonds for the payment of the charges.

Defendant is the person doing these unlaw^ful acts

not authorized by any act of Congress and which

acts Congress expressly forbids.

The decrees in this case as well as the other cases

involving nine separate plaintiff's in nine separate

suits, very properly restrained defendant, appellant

herein, from interfering wdth these private ditches and

we most respectfully urge that said decree be affirmed.

Respectfully submitted,

Elmer E. Hershey,

Attorney for Appellees.
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In the District Court of the United States, District

of Montana.
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INEZ FUHRER SCHEER,
Plaintiff,

vs.
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BE IT REMEMBERED that on February 15,

1928, a complaint was duly filed herein in the words

and figures as follows, to-wit: [2]
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In the District Court of the United States,

For the District of Montana,

Missoula Division.

INEZ FUHRER SCHEER,
Plaintiff,

vs.

C. J. MOODY, and C. J. MOODY, as Project Man-

ager of Flathead Reclamation Project,

Defendant.

COMPLAINT IN EQUITY.
Plaintiff complains of defendant and for cause

of action alleges:

I.

That the defendant, C. J. Moody, is now, and for

more than ten years last past has been, the Engi-

neer and Project Manager for the United States

of America under the Department of the Interior,

of the Flathead Irrigation Project, upon the Flat-

head Indian Reservation in Lake County, State of

Montana. That as such Engineer and Project Man-

ager the said defendant has charge, under the Sec-

retary of the Interior of the United States, of the

construction, operation, management and control

of the Flathead Irrigation Project, and as a part

of his service collects and distributes under said

reclamation project the water of Crow Creek, which

is an unnavigable stream located in Lake County,

Montana.



Inez Fiihrcr Schcer 3

II.

That the plaintiff is the owner of the following

described real estate, situate, lying and being in

the County of Lake, in the State of Montana, which

is situated within the confines [3] of the said Flat-

head Indian Reservation, to-wit:

The Southeast Quarter of the Northeast Quarter

(SE14NE1/4) of Section Thirty (30), Township

Twenty-one (21) North of Range Nineteen (19)

West of Montana Meridian, together with all the

appurtenances thereunto belonging or in anywise

appertaining.

III.

That said land is arid agricultural land and re-

quires water for irrigation in order to cause said

land to produce crops. That with water for the

necessary irrigation of said land the said land will

produce abundant crops of grain, fruit, vegetables

and grasses, but without water for irrigation the

said land is almost valueless. That an inch of water

per acre, or one cubic foot of water per second, is

required for the reasonable irrigation of said land.

That with the water right of one cubic foot per

second, hereinafter mentioned to irrigate said land

and for domestic and lieneficial use on said land,

said land and water right are worth more than Four

Thousand ($4,000.00) Dollars, but without said

water right said land does not exceed in value Three

Hundred ($300.00) Dollars.
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IV.

That prior to the 27th day of December, 1908, and

prior to the first day of June, 1902, the plaintiff, by

her predecessors in interest, the same being full

blood Indians of the Flathead Tribe or Nation of

Indians, in the occupancy, ownership and posses-

sion of the foregoing described land, together with

other 360 acres of land, did, by means of dams,

ditches, flumes and headgates, divert 400 miners

inches, or ten cubic feet per second, of the waters

of Crow Creek, then in Missoula County, now in

Lake County, State of Montana, [4] for the pur-

pose of irrigating said 400 acres of land, of which

the forty acres herein described were a part, and

diverted said ten cubic feet per second of said wa-

ter upon said land and used the same for the neces-

sary irrigation of crops and grasses and other bene-

ficial use thereon and on the whole thereof, and

the said predecessors in interest appropriated 400

inches or 10 cubic feet per second of the waters of

said Crow Creek and became the owners thereof and

of the prior right to the use of four hundred inches

of said waters which vested in the said predecessors

in interest of plaintiff, being an inch per acre for

said 400 acres of land, and forty inches or one

cubic foot per second thereof for the 40 acres owned

by plaintiff, which was transferred to the plaintiff

by and through said predecessors in interest with

the transfer of said forty acres of land to which

the said forty inches of the waters of Crow Creek

were appurtenant ; that the plaintiff by herself and
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said predecessors in interest used said water each

year from and after the year 1901 for the necessary

irrigation of agricultural crops and grasses on said

land, until the rights of plaintiff were interfered

with as hereinafter set forth, during the years 1926

and 1927, and at various other times, to plaintiff's

great loss and damage.

V.

That while the plaintiff was the owner of said

land and water right, and in the use, possession and

enjoyment thereof, the defendant wrongfully and

unlawfully claimed, and still claims the plaintiff's

40 inches of said waters of Crow Creek, under al-

leged laws, treaties and statutes of the United

States, in relation to the Flathead Irrigation Pro-

ject and Reclamation Service and claimed, and

still claims that the plaintiff never had a right to,

and was not entitled to any of the waters of Crow
Creek, and unlawfully diverted said waters of

plaintiff from her ditches and from Crow Creek

and deprived the plaintiff of the use and benefit

thereof, and claims said forty inches of water ad-

versely to the plaintiff; that if [5] defendant, under

said claims or any claim has any rights to the use

of the waters of said Crow Creek, they are inferior

and subsequent in time and in right to the rights

of the plaintiff herein alleged.

VI.

That the defendant unlawfully and wrongfully

diverted the said waters of the plaintiff from Crow
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Creek and from entering her ditches and took and

carried the same into irrigation ditches of the said

Flathead Irrigation Project against the will, wish

and consent of the plaintiff, and thereby not only

deprived plaintiff thereof, and asserted his right

so to do, but caused to be assessed and levied against

the plaintiff charges for the construction and oper-

ation of its said Flathead Irrigation Project, to-

wit: the sum of $32.76 for the year 1926 and the

sum of $32.76 for the year 1927, and the defendant

will continue in the following years to make charges

and claims for said construction charges in an

amount equal to the full value of said water; that

the plaintiff has her own irrigation system supply-

ing her said land independent of the defendant and

of said Eeclamation Project and said Flathead Ir-

rigation Project, and has not used any water there-

from, and desires to use her own private irrigation

ditches and rights independent of said Flathead

Irrigation or Reclamation Project, and without

interference by defendant.

VII.

That the plaintiff has had parties desiring to

purchase said land with water right, but when in-

quiry was made of defendant as to plaintiff's water

right for said land, the inquiring parties have been

advised by the defendant, that the plaintiff has no

water right with or to her land, and such parties

are no longer interested in the purchase of [6]

said land. That by reason thereof and of the
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premises, the title to plaintiff's water right is cloud-

ed and the plaintiff is unable to sell, dispose of, or

mortgage said land and water right and to have the

free use and enjoyment thereof, by reason of which

the plaintiff has suffered and will suffer great and

irreparable injury and damage, unless the defend-

ant is enjoined and restrained })y the order and

decree of this Court from interfering with the

plaintiff's rights as aforesaid.

VIII.

That the value of the water in controversy in

this action, exclusive of interest and costs, exceeds

the sum of $3,000.00.

IX.

That this action in equity is necessary to prevent

a multiplicity of suits.

X.

That plaintiff has no plain, speedy or adequate

remedy at the law.

WHEREFORE, plaintiff prays that the plaintiff

])e decreed for use upon her land herein described

a first and prior right to forty inches or one cubic

foot per second of the waters of said Crow Creek;

that the defendant l)e required to set forth such

claims as he may, or upon which he may rely, ad-

verse to the plaintiff and that such claims be held

to be inferior and subsequent to the rights of the

plaintiff; that the defendant as Project Manager

of the Flathead Reclamation Project, his servants

and agents, be enjoined and restrained from inter-
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fering with the right of the plaintiff to divert from

Crow Creek sufficient waters to convey through her

irri- [7] gation system, independent of the said

Reclamation Project, a quantity of water sufficient

to convey to her said land for irrigation and other

beneficial use thereon, forty inches or one cubic

foot per second of said waters of Crow Creek ; that

the defendant be enjoined and restrained as such

Project Manager from assessing or causing any

assessments of any kind or nature for the construc-

tion or maintenance of said Flathead Irrigation

Project, and from asserting that plaintiff has no

water right from said Crow Creek, and from cloud-

ing plaintiff's right, title and interest to her said

water right ; that plaintiff have such other and fur-

ther relief in the premises as may to the Court seem

meet and in accordance with equity and good con-

science, and for costs of suit.

DAN J. HEYFRON,
JOHN E. PATTERSON,
Attorneys for Plaintiff. [8]

State of Montana,

County of Missoula—ss.

Inez Fuhrer Scheer, being first duly sworn, upon

oath deposes and says : that she is the plaintiff in the

foregoing action; that she has read the foregoing

complaint and knows the contents thereof ; that the

matters therein stated are true.

INEX FUHRER SCHEER.
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Sii])scribed and sworn to before me this 10th day

of February, A. D., 1928.

(Seal)

JOHN E. PATTERSON,
Notary Public for the State of Montana. Re-

siding at Missoula, Montana,

My commission expires Oct. 25, 1930.

[Endorsed] : Piled Feb. 15, 1928. [9]

Thereafter, on March 5, 1928, motion to dismiss

the bill of complaint was duly filed herein as fol-

lows, to-wit: [10]

(Title of Court and Cause.)

MOTION TO DISMISS.
Comes now the defendants in the above-entitled

action and move that the Court dismiss the Com-

plaint in Equity herein upon the ground:

1. That said Complaint in Equity does not con-

tain a statement of facts sufficient to constitute a

valid, or any, cause of action in equity against said

defendants or either of them.

JOHN COLLINS,
Asst. U. S. District Attorney for Montana.

Attorney for Defendants.

[Endorsed] : Filed March 5, 1928. [11]
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Thereafter, on May 24, ] 928, the motion to dismiss

was denied, the minute entry denying said mo-

tion being as follows, to-wit:

No. 527, Inez F. Scheer vs. C. J. Moody.

Counsel for respective parties present in Court,

J. E. Patterson, Esq., appearing for plaintiff, and

the District Attorney appearing for the defendant.

Thereupon the defendant's motion to dismiss was

submitted without argument, by the Court denied,

and defendant granted five days to answer.

Entered in open Court May 24, 1928.

C. R. GARLOW, Clerk. [12]

Thereafter, on May 3, 1930, an Amended Answer

was duly filed herein as follows, to-wit: [13]

(Title of Court and Cause.)

AMENDED ANSWER.
Defendant herein, C. J. Moody, on his own behalf,

and as engineer and project manager of Flathead

Irrigation Project, for answer to plaintiff's bill of

complaint herein, says

:

J.

Defendant admits each and every averment set

forth and alleged in paragraph immbered I of plain-

tiff's bill of complaint, but alleges that the said Flat-

head Irrigation Project is incorrectly designated in

the title of this action and in certain paragraphs of

the complaint lierein as Flathead Reclamation Proj-
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ect, and alleges that the said project is subject, not

to the Reclamation laws, but to the Indian Irriga-

tion Project laws of the United States.

Defendant further alleges that by a treaty between

the United States and the Confederated tribes of

Flathead, Kootenai and Upper Pend d'Oreilles In-

dians made July 16, 1855 (12 Stat. 975), ratified

March 8, 1859, and proclaimed April 15, 1859, the

Confederated tribes ceded, released and conveyed

to the United States all their right, title and inter-

est in and to a large portion of the country then

occupied or claimed by them being in what is now

the Northwestern part of the state of Montana ; and

the United States set aside and there reserved for

the exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands so

ceded and relinquished, which part so set aside and

reserved as an Indian reservation is designated and

known as the Flathead Indian [14] Reservation. The

purpose and effect of this treaty was, in keeping

with the general Indian policy of the United States,

to enable these Indians to abandon their habits as a

nomadic and uncivilized people and to become a self-

supporting agricultural and civilized people with

permanent homes on lands thereafter to be allotted

to them in severalty. The lands of said reservation

are arid and without artificial iri'igation are value-

less for farming and the growing of agi'icultural
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crops thereon; and said reservation was and is too

small in area to enable these Indians to support

themselves as a nomadic and uncivilized people as

they had theretofore lived and supported themselves

upon the much larger area occupied and claimed by

them. Upon the making of said treaty the said Con-

federated bands of Indians removed to and settled

upon and have thereafter remained upon and occu-

pied the said Indian reservation and began and have

continued to support themselves by farming and the

growing of agricultural crops upon the lands of said

reservation by means of artificial irrigation with the

waters flowing upon said reservation. By the estab-

lishment of this reservation the United States, as

sole owner of the lands and waters thereon, reserved

for irrigation and other beneficial purposes upon

the lands of said reservation and reserved from ap-

propriation under territorial or state laws or other-

wise, all of the waters upon said reservation includ-

ing all of the w^aters of said Crow Creek, which has

its source and flows wholly within the boundaries

of said reservation.

II.

Defendant admits that the said land described in

paragraph II of plaintiff's bill of complaint is sit-

uate within the Flathead Indian Reservation, in Lake

County, state of Montana ; but as to whether plaintiff

was at the time of filing the complaint herein or is

now the owner thereof, this defendant is without

knowledge.
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III.

Defendant admits that said land is arid agricul-

tural land, and that irrigation thereof is necessary

to produce crops [15] thereon. But defendant is

without knowledge as to the quantity or kind of crops

said land will produce when irrigated or whether

one inch of water per acre, or one cubic foot of water

per second is required for the reasonable irrigation

of said land. That as to the value of said land with-

out such alleged water right or water for irrigation

thereof and for domestic use, defendant is without

knowledge; but defendant denies that said land and

alleged water right are worth more than $4000, but,

on the contrary, alleges that said land and alleged

water right are worth less than $3000.

IV.

Defendant denies that prior to the 27th day of

December, 1908, or prior to the first day of June,

1902, or at any other time, the plaintiif or her prede-

cessors in interest did divert 400 miners' inches, or

any other quantity of the waters of said ('row Creek

for the purpose of irrigating 400 acres or any other

quantity of land, of which the said forty acres of

land described in paragraph II of plaintiff's com-

plaint was a part; and defendant denies that plain-

tiff or her alleged predecessors ever diverted ten cu-

bic feet per second or any other quantity of said

waters upon said lands mentioned in plaintiff's com-

plaint, or used the same for irrigation or other bene-

ficial use upon said lands, or any part thereof, or that
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the alleged predecessors in interest ever appropriated

400 inches or any other quantity of the waters of

said Crow Creek or ever became the owners thereof

or of the prior right to use the same, and denies that

the said waters or any right therein ever vested in

the said alleged predecessors in interest of plaintiff;

and in particular defendant denies that any waters

of said Crow Creek were ever at any time diverted

or appropriated therefrom and used for any pur-

pose upon the said forty acre tract claimed by plain-

tiff in her complaint, or that any prior right to the

use of said waters or any part thereof ever vested

in plaintiff or her alleged predecessors or ever be-

came appurtenant to the said lands so claimed by her,

or that such right w^as transferred to plaintiff by or

through her [16] alleged predecessors in interest;

and defendant denies that plaintiff or her alleged

predecessors in interest ever used said water for

the irrigation of said forty acres of land, or that

any supposed rights of plaintiff were ever interfered

with by defendant, or that plaintiff has ever sus-

tained loss or damage by reason of any interference

with said alleged water rights of plaintiff.

V.

Defendant denies that while plaintiff was owner

of said lands or water right, or any other time, or in

any other circumstances, or while plaintiff was in

the use, possession or enjoyment thereof, or at any

other time, or under any other circumstances, defend-

ant wrongfully or unlawfully claimed or claims any
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water right of plaintiff to forty inches of Crow
Creek or any other quantity of water, under the

laws, treaties and statutes of the United States, or

otherwise, in relation to said Flathead Irrigation

Project, or otherwise, but, on the contrary, alleges

that plaintiff has no water right upon said reserva-

tion other than as herein mentioned.

Defendant admits that as engineer and manager

of said irrigation project he has claimed, and still

claims, that plaintiff never had, nor has any absolute

right to, nor was, nor is entitled to any certain quan-

tity of the waters of said Crow Creek, or the right to

use any portion of the waters of said creek, other

than as made available to her by the Flathead Irriga-

tion Project; and defendant denies that he ever un-

lawfully or otherwise diverted said alleged waters of

plaintiff from her ditches or from Crow C^reek or

deprived plaintiff of the use or benefit thereof; and

defendant denies that either individually or other-

wise, except as such engineer and project manager,

he claims, or has ever claimed, any part of the wa-

ters of said creek adversely to plaintiff; and avers

that each and every right in and to the waters of

said creek ever asserted or claimed by defendant was

on behalf of the United States and in his capacity

as Project Manager of said Flathead Irrigation

Project, under the direction and [17] authority, in

that behalf, of the Secretary of the Interior of the

United States Govermnent. Defendant denies that

the rights asserted by him in the administration of

the w^aters of said C^row Creek are inferior or sub-
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sequent in time or in any wise to any right or al-

leged rights of plaintiff, or any other person.

VI.

Defendant denies that he at any time unlawfully,

wrongfully or otherwise, diverted the said alleged

waters of plaintiff from said C-row C^reek, or pre-

vented such water from entering plaintiff's ditches,

or took or carried the same into the irrigation ditches

of said Flathead Irrigation Project against the will,

wish or consent of plaintiff, or otherwise, or that he

deprived plaintiff thereof. But defendant admits

that he asserts, as engineer and project manager of

said Flathead Irrigation Project the right to divert

all the waters of said Crow Creek as against plaintiff

and her alleged rights. Defendant, however, spe-

cifically denies that he has ever at any time or in any

manner interfered with or prevented plaintiff from

diverting any waters of said Crow^ Creek or that he

has ever in any way prevented said waters from en-

tering her alleged ditches or deprived plaintiff*

thereof.

Defendant admits that as such engineer and proj-

ect manager of Flathead Irrigation Project he caused

to be assessed and levied against the plaintiff charges

for construction, operation and maintenance of said

project in the sum of $32.76 for each of the years

1926 and 1927. And in this connection defendant

alleges that pursuant to the laws and statutes of the

United States, and under the direction and authority

of the Secretary of the Interior, it was duly deter-
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mined that a^A acres of said lands described in para-

graph II of plaintiff's complaint were irrigable un-

der said project system of irrigation ditches; that

said 36.4 acres were subject to assessment for the

years 1926 and 1927 of charges for the construction

of said project in the sum of fifty cents per acre and

charges for the operation and maintenance of said

project for said years in the sum of forty cents per

acre, said charges [18] combined amounting to the

sum of $32.76 for the year 1926 and $32.76 for the

year 1927 for said 36.4 acres and defendant further

alleges that said charges and each part thereof were

lawful and proper, but denies that said charges are

now due or payable or that he now demands or is

about to demand payment thereof. And defendant

denies that he will contiime in following years to

make charges or claims against plaintiff for con-

struction, operation or maintenance of said project.

Defendant denies that plaintiff has her own inde-

pendent irrigation system supplying her alleged land,

and admits that she has not used any water from

said alleged independent irrigation system; but as

to whether plaintiff desires to use such alleged pri-

vate irrigation ditches or rights independent of said

Flathead Irrigation Project, or without interference

by defendant, defendant is without knowledge.

VII.

Defendant is without knowledge as to whether

plaintiff* has had parties desiring to purchase her

alleged land either with or without said alleged wa-
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ter right. Defendant denies that inquiry was ever

made of him as to plaintiff's water right for said

land described in paragraph II of plaintiff's com-

plaint or any part thereof; and in particular de-

fendant denies ever having advised any such alleged

inquiring parties in any respect whatsoever as to

plaintiff's ownership or lack of ownership of any

such alleged water right. Defendant is without

knowledge as to whether such alleged parties ever

were or now are interested in the purchase of said

land.

Defendant denies that by any act or claims of de-

fendant in his individual capacity, or as such Engi-

neer and Project Manager or otherwise, or at all,

any alleged water right of plaintiff is clouded or that

plaintiff is unable to sell, dispose of or mortgage

said land or alleged water right or to have the free

use or enjoyment thereof. And defendant further

denies that plaintiff has suffered or will suffer any

great or irreparable injury or damage, or any dam-

age at all, or that any such alleged injury or damage

will be suffered by plaintiff unless defendant is en-

joined or restrained by order and decree of this

Honorable ('ourt from interfering with plaintiff's

alleged rights. And, [19] in this connection, defend-

ant denies that he will, unless enjoined and re-

strained by this Court, interfere with any rights of

plaintiff.

Defendant further avers that each and all acts per-

formed by him, in the administi'ation and operation

of said Flathead Irrigation Project, have been law-
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fully performed by him as employee and Manager

for the United States Government, pursuant to the

laws thereof, under the authority, direction, rules

and regulations of the Secretary of the Interior of

the United States.

VIII.

Defendant denies that the value of the water or

water right mentioned in paragraph VIIT of plain-

tiff's complaint, exclusive of interest and costs, ex-

ceeds the sum of $3000, or that the same has any

value in excess of $1500. And in this connection,

defendant denies that said alleged water or water

right or title thereto is or can be in controversy in

this action or can be adjudicated herein, for the

reason that such adjudication would involve the re-

spective rights thereto of plaintiff and of the United

States, which is not joined as party hereto, and that

the value thereof is therefore immaterial. And de-

fendant denies that the matter in controversy, exclu-

sive of interest and costs, exceeds the sum or value

of $3000.00.

IX.

Defendant denies that this action, or suit in equity,

is necessary to prevent a multiplicity of suits.

X.

Defendant denies that plaintiff has no plain,

speedy or adequate remedy at law.
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XI.

Defendant denies each and ever}- averment con-

tained in plaintiff's complaint not hereinbefore spe-

cifically admitted or denied.

For further answer and first affirmative defense

to the bill of complaint herein, defendant says : [20]

I.

Defendant alleges that by a treaty between the

United States of America and the Confederated

tribes of Flathead, Kootenai and Upper Pend

d'Oreilles Indians made July 16, 1855 (12 Stat. 975),

ratified March 8, 1859, and proclaimed April 15, 1859,

the (Confederated tribes ceded, released and conveyed

to the United States all their right, title and inter-

est in and to a large portion of the country then

occupied or claimed by them being in what is now
the Northwestern part of the State of Montana ; and

the United States set aside and there reserved for

the exclusive use, benefit and occupancy of the said

Confederated tribes and as a general Indian reser-

vation, upon which might be placed other friendly

tribes and bands of Indians, a part of the lands so

ceded and relinquished, which part so set aside and

reserved as an Indian Reservation, is designated and

known as the Flathead Indian Reservation.

The purpose and effect of this treaty was, in keep-

ing with the general Indian policy of the United
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States, to enable these Indians to abandon their

habits as a nomadic and uncivilized people and to

become a self-supporting agricultural and civilized

people with permanent homes on lands thereafter to

be allotted to them in severalty. The lands of said

reservation are arid and without artificial irrigation

are valueless for farming and the growing of agri-

cultural crops thereon; and said reservation was

and is too small in area to enable these Indians to

support themselves as a nomadic and uncivilized

people as they had theretofore lived and supported

themselves upon the much larger area occupied and

claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed to

and settled upon and have thereafter remained upon

and occupied said Indian Reservation and began and

have continued to support themselves by farming

and the growing of agricultural crops upon the lands

of said reservation by means of artificial irrigation

with the waters flowing upon said reservation. By
the establishment of this reservation, the United

States, as sole owner of the lands and waters thereof,

reserved for irrigation and [21] other beneficial uses

upon the lands of said reservation and exempted

from appropriation under territorial or state laws

or otherwise, all of the waters upon said i-eservation

including all the waters of the Crow Creek, which

has its source and flows wliolly within the l)oundaries

of said reservation.
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II.

That the only right plaintiff, or her predecessors

in interest ever had to use said waters or any part

thereof, was and is the right to use for irrigation

and other beneficial purposes, the amount of said

waters apportioned and distributed to them, or to

her, under the laws of the United States and the rules

and regulations of the Secretary of the Interior of

the United States Government, subject to lawful

charges for operation, maintenance and construction

of said project thereunder; and that neither the said

water, nor any part thereof, on said Indian Reser-

vation, was or could be appropriated, or title thereto

acquired by plaintiff, or by her alleged predecessors,

or by any person, by such alleged appropriation.

And for a further and second affirmative defense

to the bill of complaint herein, defendant says:

I.

Defendant alleges that by a treaty between the

United States and the Confederated tribes of Flat-

head, Kootenai and Upper Pend d'Oreilles Indians

made July 16, 1855 (12 Stat. 975), ratified March

8, 1859, and proclaimed April 15, 1859, the Confed-

erated tribes ceded, released and conveyed to the

United States all theii' right, title and interest in

and to a large portion of the country then occupied

or claimed by them being in what is now the North-

western part of the state of Montana ; and the United

States set aside and there reserved for the exclusive
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use, benefit and occupancy of the said Confederated

tribes and as a general Indian reservation, upon

which might be placed other friendly tribes and

bands of Indians, a part of the lands so ceded and

relinquished, which part [22] so set aside and re-

served as an Indian Reservation is designated and

known as the Flathead Indian Reservation. The pur-

pose and effect of this treaty was, in keeping with

the general Indian policy of the United States, to

enable these Indians to abandon their habits as a

nomadic and uncivilized people and to become a

self-supporting agricultural and civilized people

with permanent homes on lands thereafter to be

allotted to them in severalty. The lands of said reser-

vation are arid and without artificial irrigation are

valueless for farming and the growing of agricul-

tural crops thereon; the said reservation was and

is too small in area to enable these Indians to sup-

port themselves as a nomadic and uncivilized people

as they had theretofore lived and supported them-

selves upon the much larger area occupied and

claimed by them. Upon the making of said treaty

the said Confederated bands of Indians removed to

and settled upon and have thereafter remained upon

and occupied said Indian reservation and began and

have continued to support themselves ])v farming

and the growing of agricultural crops upon the lands

of said reservation by means of artificial irrigation

with the waters flowing upon said reservation. By
the establishment of the reservation, the United
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States, as sole owner of the lands and waters thereon,

reserved for irrigation and other beneficial uses upon

the said lands of said reservation and exempted from

appropriation under territorial or state laws or other-

wise, all of the waters upon said reservation includ-

ing all of the waters of the Crow Creek, which has

its source and flows wholly wdthin the boundaries of

said reservation.

II.

That the only right plaintiff, or her predecessors

in interest, ever had to use said waters or any part

thereof, was and is the right to use for irrigation and

other beneficial purposes, the amount of said waters

apportioned and distributed to them, or to her, un-

der the laws of the United States and the rules and

regulations of the Secretary of the Interior of the

United States Government, subject to lawful charges

for operation, maintenance and construction of said

project thereunder; and that neither the [23] said

water, nor any part thereof, on said Indian Reser-

vation, was or could be appropriated, or title thereto

acquired by plaintiff, or by her alleged predecessors,

or by any person, by such alleged appropriation.

III.

That by this action plaintilf seeks to assert alleged

rights by appropriation in the waters of said Flat-

head Indian Reservation adverse to the rights of

the United States which are being administered by

defendant on its behalf, and to adjudicate the re-
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spective property rights of plaintiff and of the

United States in and to waters originating and flow-

ing upon said Indian Reservation, and to quiet title

in and to said alleged waters and water rights of

plaintiff as against the United States.

IV.

That the matters and issues referred to in para-

graph III of this affirmative defense are not prop-

erly before the Court and cannot properly be ad-

judicated herein; that as to such issues the United

States is a necessary party, but is not joined as

such herein; that this court consequently is without

the necessary party defendant and without juris-

diction to adjudicate the said matters or to quiet

plaintiff* 's alleged title to water rights by appro-

priation as against the reserved rights of tlie United

States in the said waters.

And for a further and third affirmative defense

to the bill of complaint herein, defendant says:

I.

That by this action plaintiff* seeks to adjudicate

the legality of certain charges alleged by plaintiff'

to have been demanded of her by defendant as En-

gineer and Project Manager of said Flathead Irri-

gation Project and to enjoin defendant, as such en-

gineer and project manager, from assessing against

plaintiff* construction or maintenance charges on

account of said project.
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II.

That the matters and issues referred to in para-

graph I of this affirmative defense are not in con-

troversy herein for the reason [24] that defendant

admits that said charges are not now due or pay-

able, denies that he is about to demand payment

thereof, denies that he will demand payment of

such charges from plaintiff for the years following

1927 and denies that injunction is necessary to pre-

vent defendant from demanding payment of such

charges from plaintiff.

And for a further and fourth affirmative defense

to the bill of complaint herein, defendant says:

I.

That by this action plaintiff seeks to adjudicate

the legality of certain charges alleged by plaintiff to

have been demanded of her hy defendant as Engi-

neer and Project Manager of said Flathead Irri-

gation Project and to enjoin defendant, as such en-

gineer and project manager, from assessing against

plaintiff construction or maintenance charges on

account of said project.

II.

That on or about the 26th day of August, 1926,

pursuant to proceedings duly and regularly liad in

the district court of the Fourth Judicial District of

the State of Montana in and for the County of

Lake, by order and decree of said court, the Flat-
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head Irrigation District was duly created and or-

ganized under and by virtue of the laws of the State

of Montana; that said court was then and there a

court of general jurisdiction and had jurisdiction

of said matter and of the persons and lands affected

thereby.

III.

That the lands described in paragraph II of

plaintiff's complaint were by the terms of said or-

der and decree included within said Flathead Irri-

gation District, That no objection was made to the

inclusion of said lands within said district nor was

any appeal taken from said order, and that said

lands, ever since the date of said order, have been

and now are a part of said district.

IV.

That on or about the 24th day of November, 1928,

said district entered into an agreement with the

United States of America by the terms of which

said district agreed to collect from its landowners

and pay to the United States the cost of construc-

tion, opera- [25] tion and maintenance of the Flat-

head Irrigation Project as allocated by the Secre-

tary of the Interior of the United States to that

portion of the lands of said project lying within

said Flathead Irrigation District; that the lands

mentioned in paragraph II of plaintiff's complaint

then w^ere and now are included w^ithin the Fhit-

head Irrigation Project and irrigable therefrom;



28 C. J. Moody vs.

and that said charges mentioned in paragraph VI
of plaintiff's comphiint, were the charges so allo-

cated by the Secretary of the Interior to said lands

for the years 1926 and 1927.

That said agreement was thereafter duly ratified,

approved and confirmed by said District Court re-

ferred to in paragraph II of this affirmative de-

fense pursuant to the laws of Montana and due no-

tice thereof; that no objection was made thereto and

no appeal taken therefrom and that the same con-

tinues in full force and effect and is binding upon

said Flathead Irrigation District and upon all lands

thereunder and upon the owners thereof.

V.

That by reason of the premises, said plaintiff is

precluded from questioning the validity of said

contract or said charges mentioned in plaintiff's

complaint.

And for a further and fifth affirmative defense

to the bill of complaint herein, defendant says:

I.

That by this action plaintiff seeks to adjudicate

her alleged water rights and to enjoin defendant

from interfering with and from asserting that she

has no water right in Crow Creek, and from cloud-

ing her alleged water right; and to determine the

legality of the said charges assessed against her by

defendant as Project Manager of the Flathead
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Irrigation Project for the years 1926 and 1927, and

to enjoin the assessment of such charges against her.

II.

That the said alleged water rights of plaintiff

are not in controversy herein for the reason that

the adjudication thereof would involve the ques-

tion of the respective rights of plaintiff and the

United States in the w^aters of Crow C^reek, and that

the [26] United States is not a party hereto and

that this court has therefore no jurisdiction over

said question; that the value of the said alleged

water rights of plaintiff* in no event exceeds tlie

sum of $1,500.00, but that the value thereof is im-

material for the reason that the said water rights

are not j^roperly in issue herein.

III.

That plaintiff* 's alleged lands are included within

and are a part of the Flathead Irrigation District

which has heretofore been duly established l)y de-

cree of the District Court of the Court Judicial

District of the State of Montana in and for the

(^unty of Lake, under the laws of the State of

Montana; that the United States of America has

contracted with said Flathead Irrigation District

to furnish waters for the irrigation of tlie lands

thereof through the irrigation system of said proj-

ect, and that the said Flathead Irrigation District

has covenanted and agreed to pay the costs and

charges thereof ; that for the said reasons no charges
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for any years subsequent to 1927 will be assessed

against plaintiff by defendant in any capacity, and

that charges subsequent to the year 1927 are not

therefore in controversy herein.

IV.

That the said charges assessed against plaintiff

by defendant as Engineer and Project Manager

of Flathead Irrigation Project for the years 1926

and 1927 amount to the sum of $65.52 only ; but that

the amount thereof is immaterial for the reason

that time for joayment thereof has been extended

and said charges are therefore not now due; and

for the further reason that said Flathead Irrigation

District has agreed to pay the same as alleged in

paragraph III hereof and that defendant is not

demanding and will not demand payment thereof

from plaintiff.

V.

That plaintiff has not pleaded that she has sus-

tained or will sustain any damage by reason of the

alleged acts against which she seeks to enjoin de-

fendant. [27]

VI.

That for the said reasons the matters in contro-

versy, exclusive of interest and costs, do not exceed

the siun or value of $3000 and that this Court has

therefore no jurisdiction thereof.

And for a further and sixth affirmative defense to

the bill of complaint herein, defendant says:
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I.

That as defendant is informed and believes and

therefore alleges on information and belief, x^^^^iii-

tift* in or about the year 1918 purchased from the

Indian allottee thereof the lands mentioned in para-

graph II of her complaint.

II.

That at said time the waters mentioned in said

complaint had not been and were not then being

diverted to or beneficially used upon said lands.

III.

That plaintiff:* retained ownership and possession

of said lands for more than ten years thereafter

and never within said period, nor within a reason-

able time after acquisition of said land, diverted

said waters to or applied the same to beneficial use

upon said lands.

IV.

That by reason of such non-uses of said waters

plaintiff has lost any right, inchoate or otherwise,

which she may have had in or to the use of the

waters mentioned in the complaint as successor in

interest to said allottee, or otherwise.

And for a further and seventh affirmative de-

fense to the bill of complaint herein, defendant says

:

I.

That the Secretaiy of the Interior was authorized

by law to make surveys for the Flathead Irrigation
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Project, to fix the charges to be paid by owners of

the lands benefited, to determine what allow^ances,

if any, should be made for ditches privately con-

structed, and in general to perform any and all

acts and to make such rules and regulations as

might be necessary and proper for the administra-

tion of said Flathead Irrigation Project. [28]

II.

That in accordance therewith the Secretary of

the Interior in 1921 determined that no water had

ever l^een diverted for or beneficially used upon said

land described in paragraph II of plaintiff's com-

plaint, and that no ditches had been constructed

thereto, and that no allowance of any kind should

be made as to said lands.

III.

That such determination was publicly made and

has never been altered, amended or reversed; that

no appeal has been taken therefrom, nor has the

said determination or decision ever been attacked.

lY.

That plaintiff should not now be allow^ed to col-

laterally attack the said determination or decision

in this action, to which the Secretary of the In-

terior is not a party.

WHEREFORE, defendant having fully answered

plaintiif's complaint, prays that plaintiff's action
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herein be dismissed; and that defendant have and

recover costs of this action.

WELLINGTON D. RANKIN
United States Attorney for

the District of Montana.

ARTHUR P. ACHER
HOWARD A. JOHNSON

Assistant United States

Attorneys for the Dis-

trict of Montana.

BENJ. P. HARWOOD
Attorneys for Defendants

C. J. Moody and 0. J.

Moody, as Project Manager

of Flathead Irrigation

Project. [29]

United States of America

State and District of Montana

County of Lake.—ss.

C J. MOODY, l)eing first duly sworn, deposes

and says:

That he is the person named as defendant in the

above entitled action in his individual capacity and

as Project Manager of Flathead Irrigation Project,

incorrectly designated in the complaint therein as

Flathead Reclamation Project.

That he has read the a])ove and foregoing

amended answer and knows the contents thereof and

that the facts and matters therein stated are true

to his own knowledge, except as to matters therein
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stated on infoniiation and belief, and that as to

those he believes it to be true.

C. J. MOODY
Subscribed and sworn to before me this 12th day

of April, 1930.

(Notarial Seal) P. A. FLATTEN
Notary Public for the State of Montana, Resid-

ing at St. Ignatius, Montana. My commission ex-

pires Mar. 9, 1932.

[Endorsed] : Filed May 3, 1930. [30]

Thereafter, on August 29, 1928, a Reply was duly

tiled herein as follows, to-wit: [31]

(Title of Court and Cause.)

REPLICATION.

Comes now the plaintiff and for reply to the an-

swer of the defendants' on file in the above entitled

action, admits denies and alleges as follows:

I. Plaintiff admits the allegations of paragraph

1 of page 2 of defendants' answer.

II. Plaintiff denies the allegations and each and
all thereof, of paragraphs 2 and 3 of page 2 of

defendants' answer.

III. Plaintiff has not suiHcient information to

form a belief as to the allegations contained in

paragraphs 4, 5 and 6 of pages 2 and 3 of defend-

ants' answer, and therefore denies the same. That
plaintiff alleges in reference to said allegations of

said paragraphs 4, 5 and 6 of said pages 2 and 3
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of defendants' answer, that they are insufficient in

law to constitute any defense or establish any right

in this action.

IV. Plaintiff admits the allegations of para-

graph 7 of page 3 of defendants' answer, that the

lands therein mentioned are arid agricultural lands

and require water for irrigation to produce ordi-

nary agricultural crops, but plaintiff denies all oth-

er allegations of said paragraph.

V. Plaintiff denies the allegations of paragraph

8 of page 3 of defendants' answ^er.

VI. That plaintiff denies all new and all affir-

mative allegations of said answer, not herein ad-

mitted or denied, except [32] in so far as the allega-

tions thereof are admissions of allegations of plain-

tiff's complaint.

Wherefore plaintiff prays for the relief requested

in her complaint and prays that defendant have no

relief herein.

JOHN E. PATTERSON,
Attorney for Plaintiff.

State of Montana,

County of Missoula—ss.

John E. Patterson, being first duly sworn, upon

oath, deposes and says; that he is the attorney for

the plaintiff in the foregoing action; that he re-

sides at Missoula, in Missoula County, Montana;

that the plaintiff Inez Fuhrer Scheer resides in the

county of Lake in the State of Montana; that she

is not at the present time in Missoula County; that

affiant has read the foregoing reply and knows the
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contents thereof; that the matters therein stated

are true to the best of affiant's knowledge, informa-

tion and belief.

JOHN E. PATTERSON.
Subscribed and sworn to before me this 27th day

of August A. D. 1928.

(Seal) FRED C. STODDARD,
Notary Public for the State of Montana. Re-

siding at Missoula, Montana.

My commission expires May 23rd, 1930.

State of Montana,

County of Missoula—ss.

John E. Patterson, being first duly sworn, upon

oath, deposes and says: that he is attorney for the

plaintiff in the foregoing action; that he resides

and has his office at Missoula, Montana; that Hon-

orable Wellington D. Rankin, is the attorney for the

defendants, who resides and has his office at Helena,

Montana. That there is direct and regular com-

munication by mai^ between said cities of Missoula

and Helena; that he served the foregoing reply

upon said Wellington D. Rankin, by placing a

copy of the said, in an envelop, sealing the same,

addressed to Honorable Wellington D. Rankin,

United States District Attorney, for Montana, and

depositing the same in the United States Mail in

the United States Post Office at Missoula on the

27th day of August A. D. 1928, after paying full

postage thereon.

JOHN E. PATTERSON.



Inez Fuhrer ScJieer 37

Subscribed and sworn to before nie this 27th day

of August, 1928.

FRED C. STODDARD,
Notary Public for the State of Montana, Re-

siding at Missoula, Montana.

(Seal)

My commission expires May 23rd, 1930.

[Endorsed] : Filed Aug. 29, 1928. [33]

Thereafter, on March 9, 1931, the Decision of the

Court was duly filed herein as follows, to-wit : [34]

(Title of Court.)

Scheer et al. vs. Moody. Nos. 527, 795, 796, 797,

798, 799, 800, 804, 902 and 903.

These ten suits present like issues and are tried

virtually as one. The pleadings are far from mod-

els, the answers scandalously verbose, but from

^hem, opening statements, course of the trial, evi-

dence, and arguments, the issues tried are as fol-

lows:

Plaintiffs are successors of allottees of lands of

the Flathead Indian Reservation, to irrigate them

iclaim private ditches and water rights, and also

right to water from said project free from any its

cost of construction. Defendant is manager of said

project, denies the private rights, but concedes that

of water from the project, provided charges as-
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'sessed for construction be paid, obstructs the use of

private ditches and water, assesses charges, inter-

poses that his acts are in behalf of the United States

and he immune from these suits, and that limita-

tions have run even in favor of the United States

against its wards, plaintiffs' predecessors in title.

The relief sought is injunction against defend-

ant's interference and assessments, and that plain-

tiffs' titles be cleared and confirmed.

The defense is by government counsel, the dis-

trict attorney also appearing as amicus curiae, but

abandoning that character, he is active in behalf of

the defendant.

Some of ''history" and of "policy" to which the

parties appeal are material, and all, interesting

—

parts of the humiliating record of our oppression,

expropriation, dispersion, and destruction of the

Indian nations which formerly exercised dominion

over all this broad land. To recall no more than

necessary, however, for time immemorial and in

1855, the Flathead and other Indians, many, many
thousands, free, content, and happy, were natural

owners, occupants, and overlords of all the vast do-

main west of the Continental Divide and within

what is now Montana. Rich and lovely as that re-

gion was and is, as always, it excited white avarice

and intrigue to oust the red; as always, the alibi,

uplift, and civilization. Thereupon was invoked

the established policy, "buy when you can,—cheap,
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fight when you must", and in behalf of the United

States Isaac I. Stevens negotiated a "treaty" with

some eighteen Indians styled '* chiefs, headmen, and

delegates of the confederated tribes". 12 Stat. 975.

To promote a favorable atmosphere, Stevens gave

to the few Indians assembled a small quantity of

brilliant beads, gaudy calicoes, and other gew-

gaws of the "trade goods" of the time, and to in-

sure the chiefs' complacency promised each of them

$500 yearly for 20 years, house, furniture, and gar-

den. And for the Indian thousands were to be ex-

pended, $120,000 apportioned over a series of years.

In consideration thereof the delegates, like an-

other Esau, assumed to convey to the United States

all this extensive empire, their tribal birthright,

save about one-eighth reserved for continued use by

the Indians, cribbed, cabined, and confined. Natu-

ral advantages and intrinsic values taken into ac-

count, the deal cast into the shade Manhattan's fa-

imous bargain. This treaty and reservation had

many [35] counterparts the country over, and

even as Ahab the vineyard of Naboth, the whites ex-

ceedingly coveted these fragments of Indian em-

pire. Their appetite grew by what it fed upon.

Accordingly, and as always, the indefatigable lobby

besieged Congress, which as often capitulated, with

sequelae as follows: Our Indian policy had so far

attained its objective by 1871, that it was enacted

(16 Stat. 566) that the independence of Indian na-

tions would no longer be recognized and their right

to treaty was repudiated.
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The Act of Feb. 8, 1887 (24 Stat. 388), authorized

the President to compulsorily allot limited acreage

of reservations to individual Indians, to whom,

after a trust period, would issue patent in fee "free

of all charge or incumbrance whatsoever," ( ggctioa

-&—(25.. IT >S. C A p. 3tt8>) and to negotiate

the purchase of the excess lands; and likewise

the Secretary of the Interior to prescribe rules for

just distribution to Indians of water for irrigation.

The care-free rovers of forests and plains were per-

force to be transformed into toiling agriculturists,

and yielding to the inevitable, these unfortunate

peoples sought to accommodate themselves to bu-

reaucratic fashioning. Even prior to the Act of

1887 as well as thereafter, the Indians constructed

ditches and applied water to the land, on this

reservation as on others.

In 1904 the President having failed to act, but

not so the lobby, it was enacted (33 Stat. 302) that

these lands be allotted in accordance with the Act

of 1887, and the excess lands sold at prices fixed

by a commission of five, two of whom would be of

^'tribal relations" though not necessarily Indians,

and the proceeds devoted (1) to pay expenses, (2)

one half any excess to be expended for irrigation

ditches etc. for the Indians, and (3) the other half

to be held by the United States as trustee until to

the Indians delivered. By amendment in 1906 (34

Stat. 355), the Act of 1904 was not to be taken to

"deprive any Indian of the use of water appropri-
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ated and used '

' by him, or of any ditch by him con-

structed.

In 1908 the rather state socialistic policy of gov-

ernmental irrigation of private as well as public

lands, initiated in 1902 (32 Stat. 388), had not yet

demonstrated its startling possibilities (see Dono-

hoe's Case - (C. C.> 33 F. (2d) 362), and the

ambition other desert worlds to conquer inspired

an Act of May 29, 1508 (35 Stat. 450) amend-

ing the Act of 1901 and providing for the

project in suit to irrigate white as well as In-

dian lands, the cost to be paid with proceeds of

sales of excess lands and including the trust fund

created by the Act of 1904, the purchasers of ex-

cess lands to some time pay a due proportion of the

cost, but Indians to have right to water without

costs for construction, and likewise any of their

vendees during the trust period, to the time of pur-

chase.

Later in 1908 all the lands in suit were allotted

to Indians, trust patents issued, and thereafter fee

patents and conveyances to plaintiffs. At the time

of allotment and thereafter, but prior to subsequent

legislation wherein the government sought to renege

in respect to assumed overliberal provision for irri-

gation water for Indians, the allottees had con-

structed ditches to and upon these lands, and in

their irrigation had appropriated and used the

waters claimed by plaintiffs, with the secretary's

sanction and aid; and therein they [36] and their

vendees continued without question of their right
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and title until defendant's interference in 1917,

from which time he required that they, as some per-

force did, apply to him and pay for water.

In 1909 construction began and yet continues in

fashion of governmental business ventures, prom-

ises indefinite if not permanent prolongation, and

the cost or that charged at least is $65 per acre, the

limit unless landowners consent to more, to be re-

imbursed to the government over a period of 65

years, without interest, equivalent to present can-

cellation of 75 per cent of the principal of the debt.

Incidentally, although this irrigation adventure

is one aspect of that state socialism which, like it or

not, is the trend of the times, none the less the West

having profited, however much it abuses sound prin-

ciples and costs government (and that's a plenty),

are human enough to rejoice in its local benefits and

to hope even more of the landowners' debt be can-

celed, at least before are any more of the Euro-

pean debts.

By 1914 was a sorrowful awakening to the fact

that the proceeds of excess lands were woefully in-

adequate to liquidate surprisingly mounting expen-

ditures upon this project, and this inspired the act

of that year (38 Stat. 583) providing that not tribal

funds but the public treasury would bear the bur-

den, and Indians too would pay for construction

costs and to be assessed against them, in proportion

to benefits by them received. In natural course fol-

lowed the Act of 1916 (39 Stat. 140, 141), which

not onlv assesses construction costs against the



Inez Fuhrer Scheer 43

lands of Indians, but provides that purchasers dur-

ing the trust period would be exempt from only so

much of construction costs as had "accrued" and

was due in accordance with notice by the secretary

—a wide opening for strategy.

For some 20 years defendant is manager of the

project and until 1917 refrained from interference

with these private water rights, in their exercise

even permitting use of the project ditches which

conflicted with the private ditches. In respect to

all plaintiffs save one, defendant assesses costs of

construction. Some of the fee patents declare liens

for said costs, and some issued to allottees' vendees

on condition they pay all assessments therefor.

The trust period by the Act of 1887 was fixed at

25 years. For those desirous to acquire the choic-

est of the lands allotted to Indians, this was alto-

gether too long; and covetousness again inspired

an act, that of 1906 (34 Stat. 182) i:2o U. S. C. A .

p. 319)-)-, authorizing the secretary forthwith to

issue fee patent when "satisfied" of the Indians

ability to manage his own affairs, whereupon aliena-

tion is unrestricted. Even as the reasons, the effects

are obvious, and it is surprising how fast the Indians

develop that ability or at least interested parties

satisfy the secretary they have; for they are being

rapidly separated from their lands, and however

necessary to better the record and save the face of

reservation projects the erstwhile Indian owners are

hopelessly cast adrift on a strange competitive sea

which threatens their wreck upon the reefs of pau-
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perism—the evil climax of a worse policy applied to

a dependent and unhappy people.

Upon this project, however, the land allotted to

the Indian today may be sold by him tomorrow, the

secretary consenting, whether or not the allottee

possess the ability aforesaid, which accentuates the

evil. The plaintiffs are purchasers of allotted lands,

and in the main stand in the shoes of their Indian

predecessors in title. Of little value without water

for irrigation, the worth of the lands is greatly en-

hanced by a sufficient supply of that essential com-

modity, which in general in one inch per acre. [37]

It thus appears plaintiffs claim two water rights

:

First, private ditches and w^ater free from project

control and charges; second, project water without

cost save for maintenance and operation. In either

case, any such right is limited to water in equality

with all other like users and to the extent reasonably

necessary. Whether resort be had to one or both

rights, the limit of use is reasonable necessity. Ad-

verting to the claim or private ditches and water

rights, if established, defendant has no control over

them, and his interference with plaintiffs' enjoyment

of them is mere trespass for w^hich he must person-

ally account and for which his employment is no de-

fense. Unless justified by some constitutional stat-

ute, a governmental officer or employee acts at his

peril and personally pays for his wrongs—a salutary

principle necessary to discourage abuse of power,

that official power which the great Marshall declai'ed
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would be abused wherever authority was reposed.

And suits against any such trespasser are not against

the government, these suits, not against the United

States. Rather do they serve the United States to

discipline its derelict agent whose excesses tend to

defeat its obligations and to bring it into disrepute.

See Sloan v. Corp., 258 U. S. 566, 42 S. Ot. 386, (jQ

L. Ed. 762
; U. S. V. Lee, 106 U. S. 220, 1 S. Ct. 210,

27 L. Ed. 171 ; Philadelphia v. Stimson, 223 U. S.

620, 32 S. Ct. 310, 56 L. Ed. 570 ; Stanley v. Schawlby,

147 U. S. 518, 13 S. Ct. 118, 37 L. Ed. 250 ; Magruder

V. Bollo Eouroho A alloy Watur Utjoro' Ass'n (C. C.

^) 219 F.-7^ 78. Whether by reason of contracts

involved the plaintiffs might sue the United States,

or the latter intervene, is not before the Court.

That these ditches and water rights are private

property is clear. The ditches w^ere built by and for

Indians and for the lands in suit, and the water by

these ditches conveyed w^as upon these lands used.

Thus appropriated, ditches and water rights became

appurtenant to the Indians' allotments, and like the

allotments themselves, their proj)erty in severalty.

And as such, they could as they did convey them to

plaintiffs. Not only did necessity, custom, and usage

of the country, applicable to Indians as to whites,

sanction these appropriations, but the statute of 1887

authorized them, and the statute of 1906 recognized

and confirmed the Indians' titles were that necessary.

To whatever extent the United States expended

money in construction of these particular ditches, it
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was of the ordinary appropriations in support of a

people whose original sources of livelihood had by

government been appropriated, and whether to pay

a debt, or to appease uneasy conscience, was not to

be reimbursed. It was an executed gift at least, and

as such never questioned, until the present attempt

to impose this gift of near 40 years ago as part of

the construction costs of the project and in part

assessed against these very plaintiffs though their

right to the ditches is denied. But that too might

better the appearances of the project's finances.

Though the character of the money so expended

be immaterial, it is worthy of note that plaintiffs'

requests for certified copies of departmental records

to disclose its sources were denied unless the Court

would certify needed. This, the Court refused to do,

adhering to Carson's Case, ( D; C.) 14 F. (2d) 559,

and declining to sanction abuse and flatter the ego

of power. Significantly enough, without any such

certificate the defendant at trial turned up in pos-

session of all thereof assumed necessary to serve his

defense.

The employee of the United States is given an

unfair advantage over plaintiffs. And yet it is a

fundamental principle that in court and before the

law all are equal, the humblest with the greatest or

even with government itself. That this is more ob-

served in theory than in practice, however, was de-

clared by Cato some 2,000 years ago, and of fre-

quent advertence as a modern instance now historical.
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are the notorious "whispering wires" or Olmstead

Cases (see 276 U. S. 609, 48 S. Ct. 207 ,- 72 L. Ed .

430-, 277 U. S. 438) , 48 S. Ct. 56 1, 72 L. Ed. 044, m
A. L. R. 376 ), wherein the humble petitions for re-

view of in- [38] dividuals deprived of liberty were

twice denied, but later granted—it is said at the

instance of the telephone corporation in behalf of

its propert}^ assumed to be involved; and, believe it

or not, the review was strictly limited to the tele-

phone issue.

Immaterial is it also whether or not the allottees'

appropriation of the waters was pursuant to rules

by the secretary prescribed as authorized by the

Act of 1887 aforesaid. The statute vests discretion

in the secretary, is not mandatory, and is intended

to restrict the recognized right of appropriation only

so far as in the judgment of the secretary its exer-

cise in absence of controlling rules would work in-

justice. Rules or not, the Indians' necessities were

as great, their right to appropriate water no less,

save to the extent exercised inequitably. And as be-

fore noted, the Indians' appropriations of water

were known to, sanctioned by, and acquiesced in by

the secretary, more effective than any of his rules

and for which he perceived no necessity.

In the matter of project water, the treaty assured

to the Indians right of occupancy of the reservation

forever. Congress, however, in disregard of the

treaty, and by the Act of 1904 as amended l)y that

of 1908, arbitrarily allotted to them portions of the
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reserved lands and deprived them of the excess.

By way of consolation, if not compensation, Congress

agreed to construct an irrigation system with pro-

ceeds of the excess lands, from which the Indian al-

lottees would have right to water necessary to irri-

gate their allotted lands "without cost for construc-

tion," and their vendees during the trust period,

like use without costs "incurred up to the time of

purchase." It is obvious that this exemption was
not a pure gratuity, for construction was to be paid

from tribal funds.

Nevertheless it created valuable rights in behalf

of Indians and their vendees, assuring the Indian a

home capable of supporting him, without any per-

sonal liability or lien on his land, and potentially

of greatly increased sales value. This right is prop-

erty, within the protection of the Fifth Amendment,
and beyond impairment by the Acts of 1914 and 1916

which assume to destroy it. It will not do to say that

the Indians paying the cost of the project in any
event, the later legislation is merely an administra-

tive change in the Indians' funds made liable. For
a tribal liability is as distinct from an individual

liability and lien, as night from day. Congress con-

trols the former but cannot the latter. Granting that

the project could have been abandoned without com-
pletion when tribal funds were dissipated and failed,

it is clear it could not proceed in divestiture of the

rights aforesaid, the Indians "improved" out of

their homes, crushed by an enormous debt imposed
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upon them individually and upon their lands held

in severalty. See Choate v. Tripp, 224 U. S. 665,

32 0. Ci. 565, 56 L. Ed. 941:

An allotment made and "trust patent" issued, the

latter equivalent to a receiver's receipt, the right to

water attached, the Indian is vested with the equi-

table title to the land and water right, the United

States holds the land in trust for him to convey to

him the fee clear of all charges and incumbrances

when the trust period has expired. And although

as guardian and administrator the United States may
legislate to meet changed conditions affecting allot-

ments, its authority does not extend to violate any

fundamental right of allottees therein, to impair

vested property rights without due process. See

U. S. V. Rickert, 188 U. S. 436, 23 S. Qt. 470, 47 ^.

Ed. 532 ; U. S. V. Rowell, 243, U. S. 469, 470,^7-&.

Ct. 425, 61 L. Ed. 048
; Duncan v. Lane, 245 U. S.

310, 30 P). Ot. 99, 62 L. Ed. 309

,

U. S. v. Jackson,

280 U. S. 191, 50 G. Ct. 143, 74 L. Ed. 361 . So that,

however the project is completed, the Indian allot-

tees are entitled to water ''without cost for construc-

tion," as the statute of 1908 granted to them, and

likewise their vendees save as hereinafter indi-

cated. [39]

There is no warrant for claim of lien in and by

the patents. No statute authorizes it. It is a nullity.

That some of plaintiffs agreed to pay the liens and

assessments thus reserved, does not estop them to

dispute their validity. For the instruments contain-
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ing the covenant, read as always in the light of the

law, disclose the truth that in fact and law the lands

are not subject to any such charge. In so far, how-

ever, as Congress imposed conditions upon the pur-

chase of the Indian allotments, they are valid. It can

restrict alienation, forbid it altogether, and so can

attach reasonable conditions which the vendee must

perform.

Hence, to the extent that allotted lands are bene-

fited by the project system, purchasers thereof dur-

ing the trust period and prior to the Act of 1916 are

liable for costs of construction save those "incurred''

up to the time of such purchase, as provided by the

Act of 1908, and, like purchasers during said period

but subsequent to the Act of 1916, are liable for such

costs save those which at purchase had "accrued

and become due in accordance with the public no-

tices," as provided in the said Act of 1916. And
assessments therefor can rightfully be made by de-

fendant against any such purchaser. No doubt the

liability was taken into account in fixing the pur-

chase price paid, and though it impaired the sales

value and the Indian's constitutional right, and

whether or not the government will account for it to

the Indian whose returns were thus diminished, are

no concern of the purchaser.

In the matter of limitations, it is a defense as

mean as it is invalid, so far as urged in behnlf of

the United States against its Indian wards, plain-

tiffs' predecessors in title. After the allottees' titles
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passed to persons not wards of the government, the

owners were subject thereto. Respecting the private

ditches and water rights, the proof fails to establish

that for 10 years continuously after the title to the

allotted lands, to which they were appurtenant,

passed from Indian wards to plaintiffs or other per-

sons not wards, and before these suits commenced,

(1) any owners of the lands had continuous need

of and desired to use any particular amount of said

waters upon the land; (2) any their use thereof was

continuously prevented by defendant; (3) at the

same time the said water by defendant continuously

applied to beneficial use. That plaintiffs sometimes

needed and desired to use some water for some of

the land is not enough; that defendant sometimes

denied plaintiffs' right, claimed for his emplo^yer,

sometimes, some part obstructed, is not enough ; that

he for ten years continuously and completely pre-

vented plaintiffs' need and desire for all the water,

would not be enough. For the only right and title

to water is necessary and beneficial use, and there

is no possession of it which will transfer right and

title to one claiming adversely, save like necessarA^

and beneficial use duly exercised. In its absence,

denials, claims, obstruction of ditches, diversion of

the water to useless onward flow, and the like, are

mere trespasses without effect upon right or title.

Likewise in the matter of plaintiffs' right to project

water, the proof of limitations fails. In fact, their

right thereto has never been denied though seldom



52 C. J. Moody vs.

exercised. That sometimes defendant included con-

struction costs other than those to which purchasers

are liable as hereinbefore noted, in bills to plaintiffs,

also to Indians who are liable to none, goes for

nothing save illustration of official lawlessness, ha-

rassment, victimization, and oppression of a necessi-

tous people. In view of the premises, further con-

sideration with reference to particular cases can be

brief.

In No. 527, it appears that in 1895 one McLeod and

family of the Flatheads occupied 400 acres of the

reservation lands for allotments subsequently made,

and then timely constructed ditches and used and

so appropriated for irrigation, 400 inches of the

waters of Crow creek. After fee patent issued and

in 1918, one of the allottees thereof sold and con-

veyed the 40 acres and appurtenant water right in-

volved, to plaintiff. [40]

There is no real conflict in the evidence that be-

fore project initiated, 35 of these 40 acres were sus-

ceptible of and were irrigated from McLeod 's ditch.

That in 1914 government agents observed no ditches

upon the land, is consistent with prior thorougli

irrigation. In farming, perhaps irrigating by flood-

iing, any small distributing ditches have little per-

manency and tend to soon disappear. Recently a

local irrigation district has contracted with the

United States that it will assess and collect all costs

of the project by the Secretary computed.
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Accordingly, the only relief due is injunction in

respect (1) to the private ditch and water to the

extent of 35 inches beneficially used by plaintiff, (2)

to beneficial use of project water required, and (3)

costs. A purchaser subsequent to fee patent. Con-

gress imposed no costs of construction, and so, plain-

tiff is liable for none. The reason no costs on such

purchasers is that Congress had in mind a trust

period of 25 years, and a project completed and paid

for before lapse of that time. It totally forgot that

a too easily satisfied secretary might cut short the

period; it wholly failed to foresee the success w^ith

which government projects of the kind can be well-

nigh interminably drawn out; and it overlooked the

** joker" in the Act of 1908 which sanctions imme-

diate sale by allottees, regardless of any trust period.

In Nos. 795, 796, 799, 800 and 902, in the early

1890 's the Indians in occupancy of the lands for al-

lotments in 1908 made, constructed, and maintained

a ditch from Finley creek which carried its waters

in sufficient quantity to irrigate the lands and which

were so used as desired until defendant's interfer-

ence in 1917. Some years prior to 1917 the project

ditch was for some 1,000 feet substituted for the

Indians' ditch to that extent filled by the former.

That the lands needed the conventional inch per acre

and were supplied therewith, save 40 acres in No.

799, is clearly proven. Indeed, defendant's evidence

includes the findings of a "commission" of 1914 that

these lands were so irrigated.
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In different years, from 1911 to 1929, the allottees

parted with title, in part before fee patent issued,

in part, after, and then or thereafter plaintiffs ac-

quired them. This ditch supplied other allotments,

but defendant a trespasser unconnected with their

titles, no consideration need be given to the point

by him urged that the evidence does not disclose

how much water would be available for plaintiffs,

did the others aforesaid require any. In any event,

against him, plaintiffs are entitled to nonmolestation

to the full extent of their necessities. Hence, to in-

junction restraining defendant from interference

with use of the private ditch and water in amount
aforesaid, with use of project water, from assess-

ment of costs of project construction against them
and their lands save as hereinbefore indicated, and
costs.

In Nos. 797, 798, and 903, the ditch involved is

out of the Jocko river, and was constructed in 1886

and shortly thereafter, to supply the needs of In-

dians then later settled below it upon lands includ-

ing these in suit to the Indians allotted in 1908, and
from whom plaintiffs deraign title. Before the ini-

tiation of the project in 1909, these lands required,

and now do require, one inch of water per acre, and
had been irrigated by the allottees as follows : No.

797, 26 acres of the Ursula McLeod allotment, 40

acres of the Caroline McLeod allotment, and 40
acres of the Louise Moise allotment; Xo. 798, 40
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acres of the Catherine Finley allotment; and No.

903, 60 acres.

The evidence of Indian witnesses to events so many

years ago is difficult, but is believed sufficient to es-

tablish at least so many acres thus irrigated from

this old Indian ditch. This ditch, too, supi3lied other

allotments; but, as before, the absence of evidence

whether the use of its water upon these lands to the

extent aforesaid infringes the rights of other al-

lottees owners therein, is of no avail to defendant.

[41]

Plaintiffs are entitled to relief as in the five suits

aforesaid.

In No. 804, the government recognizes the private

right claimed to the extent of 50.4 acres of the 250

acres involved, and since as elsewhere its ditches

incorporate or destroy the private ditches, from its

ditches it delivers so much water to plaintiff. The

allottees of these lands, plaintiff's predecessors, had

constructed ditches in the 80 's to convey the waters

of Agency creek to irrigate some of the lands, and

had also availed themselves of the Indian ditch from

Finley creek mentioned in the five cases aforesaid.

The evidence warrants the finding that before the

inception of the project they had applied the waters

from these ditches in necessary irrigation of one

inch per acre, to 19 acres of the Mary Finley allot-

ment, 20 acres of the Mary Michel allotment, and at

least 34.2 acres of the White Covote allotment. It
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would seem the ditches would carry more water, Init

the extent of the use is the measure of the right,

when dilatory application has been interrupted by

the government's intervening appropriation as here.

Relief is awarded as in the five cases aforesaid.

Decrees accordingly.

Counsel will present brief findings of ultimate

facts so far as in issue, and not mere evidence.

March 9, 1931.

BOURQUIN, .1.

[Endorsed] : Filed March 9, 1931. [42]

Thereafter, on June 12, 1931, Findings of Fact

and Conclusions of Law was duly filed herein as

follows, to-wit : [43]

(Title of Court and Cause.)

FINDINGS OF FACT AND CONCLUSIONS OF
LAW

FINDINGS OF FACT

I.

That on or about the 8th day of October, 1908, a

trust patent, "free of all charges or encumbrance

whatsoever", was issued to Alex McLeod, a Flat-

head Indian, for the Southeast quarter of the North-

east quarter (SEVi NEi/4) (and other lands) of
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Section Thirty (30) in Township Twenty-one (21)

North of Range Nineteen (19) West of Montana

Meridian, Montana, which said land was at that

time located in Missoula County, Montana, l3ut

which is now located in Lake County, Montana, and

that on November 5, 1917, a fee patent was issued to

said Alex McLeod, Flathead Indian aforesaid, for

said land and that in issuing said patent in fee the

United States of America attempted to assert and

claim a lien prior and superior to all other liens

for the amount of costs and charges due to the

United States for and on account of construction

of the Irrigation system or acciuisition of water

rights ])y which said land had been or was to be

reclaimed as provided and prescribed by the Act

of Congress of May 18, 1916. (39 Stat., 123).

II.

That on or al)out the 15th day of November, 1895,

Frank McLeod, Flathead Indian No. 896, and the

father of the said Alex McLeod, for himself, for

his wife Julia McLeod, and for his child, Alex Mc-

Leod, appropriated 400 inches of the waters of

Crow Creek, then in Missoula C^ounty, Montana, but

now in [44] said Lake County, Montana, for the pur-

pose of irrigating and other domestic use upon said

lands hereinabove mentioned and described, and

which said land was thereafter allotted to the

said Alex McLeod, and that thereafter, the said
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Frank McLeod for the use and benefit of bis said

child, to-wit: the said Alex McLeod, constructed a

ditch from said Crow Creek to and upon the lands

hereinabove mentioned and described, and there-

after, allotted to the said Alex McLeod and patent-

ed, and that both said appropriation of water and

the construction of said ditch was with the sanction

and aid of the Secretary of the Interior, and that

said allottee and his said vendee, without question

of their right and title, used and continued to so

use said water so appropriated and brought upon

said lands until interfered with by the defendant

herein as hereinafter found.

III.

That the jolaintiff herein in 1918 ha:^- purchased

said land and water appurtenant thereof, from the

said Alex McLeod, and is now the owner thereof.

lY.

That the issues involved in this action are of a

value in excess of Three Thousand ($3000.00) Dol-

lars.

V.

That said lands are arid in character and require

one inch of water per acre for the proper irrigation

thereof, and that the ditch supplying said land is

of sufficient size to supply such need and also to

supply such need to the other lands for which said

water was appropriated.
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VI.

That the defendant C. J. Moody is the engineer

and project manager for the United States nnder

the Department of the Interior of the Flathead

Irrigation Project npon the Flathead Indian Reser-

vation in the State of Montana, and as snch Engi-

neer and Project Manager has charge of the con-

struction operation management and control of the

Flathead Indian Irrigation Project [45] and as a

part of his duties collects costs of construction

operations and maintenance of ditches built and

distributes under said Reclamation Project, the

water of said Crow Creek, which said Crow Creek

is a natural stream of flowing water, and at the

time of the location hereinabove mentioned and

described, was located in Missoula County, Mon-

tana, ])ut is now located in Lake County, Montana.

VII.

That defendant has interfered with the use of

said ditch constructed as hereinabove set forth,

and the water flowing through said ditch and the

water of plaintiff claiming to act as the Project

Manager of said Flathead Indian Irrigation Pro-

ject, and has demanded of plaintiff construction

charges for ditches built ])y said Irrigation Project

and for the use of said water upon said land owned

))y the plaintiff herein, and has asserted and claimed

that ]>laintiff has no water I'ight from said Crow

Creek and no right to the use of said waters from

said Crow Creek.
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VIII.

That plaintiff and her ^Dredecessor have refused

to recognize defendant's claim and have refused

to pay for the use of said water upon said land.

IX.

That the ditch constructed by the said Frank

McLeod, father of the said Alex McLeod, when said

water was appropriated and taken upon the land

hereinabove mentioned and described, was of suf-

ficient size to carry 400 inches of water of said

Crow Creek upon said lands for which said water

was appropriated, and that said ditch has since the

construction thereof, been kept in repair by the

plaintiff and her predecessor in interest, and others

claiming water therefrom. [46]

CONCLUSIONS OF LAW.

I.

That when the United States of America issued

and delivered its patent in fee to Alex McLeod, prede-

cessor in interest of the plaintiff herein, said United

States attempted to convey the lands now owned by

the plaintiff herein subject to a lien prior and

superior to all other liens for the amount of costs

and charges due to the United States for and on

account of construction of the irrigation system

or acquisition of water rights by which said lands

liad been or were to be reclaimed as provided and

prescribed by the Act of Congress of May 18, 1916,
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but that said lien attempted to be asserted and re-

served in said patent in fee was not authorized by

Congress or by any statute, and that the insertion

of the same in said patent was surphisage and

void and was in violation of the Constitutional

rights of said Indian allottee, to-wit : the said Alex

McLeod.

II.

That the said ditch originally built on or about

1895 by the said Frank MeLeod, father of the said

Alex McLeod, and predecessor in interest of the

plaintiff herein, was appropriated to the land here-

inabove described and now owned by the plaintiff

herein and that the same was recognized and con-

firmed by an Act of June 21, 1906, (34 Stat. L. p.

254) and as the ]3rivate property of said Indian

allottee was by him conveyed to the plaintiff here-

in and that the plaintiff is now the owner thereof.

III.

That defendant's interference with said private

ditch and water and water right is a mere trespass

for which the said defendant must jjersonally ac-

count and for which his employment is no de-

fense. [47]

IV.

That as to the defendant, plaintiff is entitled to

a restraining order and non-molestation to the full

extent of her necessitv which in no event will ex-



62 C. J. Moody vs.

ceed one inch per acre for thirty-five acres of land

owned by her.

Opinion incorporated.

Dated this 12th day of June, 1931.

BOURQUIN,
Judge.

[Endorsed] : Filed June 12, 1931. [48]

Thereafter, on June 12, 1931, Decree was duly

filed herein as follows, to-wit : [49]

(Title of Court and Cause.)

DECREE
This cause came on regularly to be heard at the

May Term of said Court held at Missoula, Montana,

on the 4th day of June, 1930, the plaintiff being

present and represented by her counsel Thomas N.

Marlowe, Esq., and the defendant being also pres-

ent and represented by his counsel, Howard A.

Johnson and Benjamin P. Harwood, Esq., and the

Court having heard the testimony offered for and

in support of the various parties, the case was

then submitted to the Court upon briefs and argu-

ment submitted by counsel for the respective par-

ties to the action, and there-upon, upon considera-

tion thereof, it was ORDERED, ADJUDGED,
AND DECREED as follows, to-wit

:

That the plaintiff is entitled to the full extent of

her necessity for sufficient water to irrigate thirty-
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five acres of her land and wliieli in no event will

exceed one inch per acre of the waters of Crow

Creek, a natural stream of flowing water located in

Lake County, Montana, for use upon said land,

consisting of thirty-five acres and located in the

Southeast quarter of the Northeast quarter (SEi/4

NEi/4) of Section Thirty (30), Township Twenty-

one (21) North of Range Nineteen (19) AVest, Mon-

tana Meridian, without interference or molestation

on the part of the defendant above-named, and not

subject to any charge for construction or for oper-

ation or for maintenance of said Flathead Irriga-

tion Project or Flathead Reclamation Project, and

that the defendant, his servants, agents, employees

and attorneys be enjoined and restrained from in-

terfering with the rights of the plaintiff as afore-

said, and that said defendant, his servants, agents

and attorneys be enjoined and restrained as such

project manager from assessing or causing any as-

sessment to be made against the plaintiff of any

kind or nature for the construction operations or

maintenance of said irrigation project, and that

said defendant, his servants, [50] agents, and at-

torneys be enjoined and restrained from asserting

or claiming that plaintiff has no water right from

said Crow Creek and from any and every way of

clouding plaintiff's right, title and interest in and

to her said water right, and that said plaintiff have

judgment against said defendant for the sum of

Ten Dollars ($10.00) clerk's fees described as costs
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in this action. Opinion and findings incorporated

herein.

Dated this 12th day of June, 1931.

BOURQUIN,
Judge.

[Endorsed] : Filed June 12, 1931. [51]

Thereafter, on Septenil)er 9, 1931, Order extend-

ing time to lodge Statement of Evidence to Decem-
ber 9, 1931, was duly filed herein as follows, to-

wit: [52]

(Title of Court and Cause.)

ORDER
Upon application of the appellant, it appearing

a proper case therefor

:

IT IS ORDERED that the time for preparing

and lodging in the office of the Clerk of the above-

entitled Court his statement of the evidence in the

above-entitled cause be and the same is hereby ex-

tended to and including the 9th day of December,

1931.

Dated this 9th day of September, A. D. 1931.

CHARLES N. PRAY,
United States District Judge for the Dis-

trict of Montana.

[Endorsed] : Filed Sept. 9, 1931. [53]
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Thereafter, on December 5, 1931, Order extend-

ing time to February 10, 1932, to lodge Statement

of Evidence was duly entered herein, the minute

entry thereof being as follows, to-wit:

Nos. 527, 795, 6, 7, 8, 9, 800, 804, 902 and 903.

Inez Fuhrer Scheer, et al. vs. C. J. Moody, etc.

On motion of Mr. W. D. Eankin, U. S. Attorney,

Court ordered that the defendant herein be granted

an extension of time to February 10, 1932, for the

purpose of preparing and lodging in the office of

the Clerk of United States District Court, District

of Montana, his statements of the evidence in the

above-entitled causes.

Entered in open Court December 5, 1931.

C. R. GARLOW, Clerk. [54]

Thereafter, on February 8, 1932, Stipulation for

approval of the Statement of Evidence was duly

filed herein as follows, to-wit: [55]

(Title of Court and Cause.)

STIPULATION

IT IS HEREBY STIPULATED AND
AGREED by and between the parties hereto, that

the defendant's proposed statement of evidence

heretofore lodged with the Clerk of the above-

entitled Court on the 26th day of Jaiuiary, 1932,
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may be signed and approved as the statement of

evidence herein.

Dated this 6th day of February, 1932.

THOMAS N. MARLOWE,
Attorney for Plaintiff.

WELLINGTON D. RANKIN,
SAM D. GOZA, JR.,

BENJ. P. HARWOOD,
Attorneys for Defendant.

[Endorsed] Filed Feb. 8, 1932. [56]

Thereafter, on February 10, 1932, Statement of

Evidence as settled, allowed and approved was duly

filed herein as follows, to-wit: [57]

(Title of Court and Cause.)

DEFENDANT'S PROPOSED STATEMENT OF
EVIDENCE [58]

DEFENDANT'S PROPOSED STATEMENT OF
EVIDENCE

BE IT REMEMBERED: That the above en-

titled action came regularly on for trial in the a1)ove

entitled Court at Missoula, Montana, on Wednes-

day, the fourth day of June, 1930, before the Hon-

orable George M. BoTirquin, Judge, sitting without

a jury, upon the pleadings therefore filed in said

action. The plaintiff was represented by Thomas

N. Marlowe, Esq., of Missoula ; the defendant was
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(Testimony of Inez Fuhrer Scheer.)

represented by Howard A. Johnson, Esq., and Ar-

thur P. Acher, Esq., Assistant United States At-

torneys, and Benjamin P. Harwood, Esq., Irriga-

tion District Counsel.

Thereupon, the following proceedings were had

and taken, and the following evidence was intro-

duced, and none other:

The following evidence was introduced by the

plaintiff upon her case in chief:

INEZ FUHRER SCHEER
Avas called as a witness in her own behalf and testi-

fied as follows:

Direct Examination by Mr. Marlowe:

My name is Inez Fuhrer Scheer. I am the plain-

tiff herein and live in Pablo, Lake County, Mon-

tana, and have lived there since April, 1917. I own

the southeast quarter of the northeast quarter of

Section 30, Township 21 North of Range 19 West,

Montana Meridian. It is on the Flathead Indian

Reservation. I purchased the land May 27, 1918

from Alex McLeod, Flathead Indian, Number 1104,

and ward of the goverimient. His wife's name was

Margaret L. McLeod.

PLAINTIFF'S EXHIBITS 1 and 2 ADMITTED.

EXHIBIT 1.

Plaintiff's Exhibit 1 is a Warranty Deed, dated

May 27, 1918, from Alex McLeod and wife, to Inez

Fuhrer Scheer, to lands in suit,
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(Testimony of Inez Fuhrer Scheer.)

"together with any and all right, title and interest

in and to all private water rights now appertaining

to the said land above described now held by the

parties of the first part." [59]

EXHIBIT 2

736381 4—1061

78926-17. I. O.

1104

THE UNITED STATES OF AMERICA,
To all to whom these presents shall come, Greet-

ing:

WHEREAS, an Order of the Secretary of the

Interior has been deposited in the General Land

Office, directing that a fee simple patent issue to the

claimant Alex McLeod, a Flathead Indian, for the

east half of the northeast quarter of Section thirty

in Township twenty-one north of Range nineteen

west of the Montana Meridian, Montana, containing

eighty acres:

NOW KNOW YE, That the UNITED STATES
OF AMERICA, in consideration of the premises,

HAS GIVEN AND GRANTED, and by these pres-

ents DOES GIVE AND GRANT, unto the said

claimant and to the heirs of the said claimant the

Land above described ; TO HAVE AND TO HOLD
the same, together with all the rights, privileges,

imnnmities, and appurtenances, of whatsoever na-
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(Testimony of Inez Fnhrer Seheer.)

ture, thereunto belonging unto tlie said claimant

and to the heirs and assigns of the said claimant

forever; and there is reserved from the lands here-

by granted, a right of way thereon for ditches or

canals constructed by the authority of the United

States. The lands hereby conveyed are subject

to a lien, prior and superior to all other liens, for

the amount of costs and charges due to the United

States for and on account of construction of the

irrigation system or acquisition of water rights by

which said lands have been or are to be reclaimed,

as provided and prescribed hy the act of Congress

of May 18, 1916 (39 Stat., 123) and the lien so

created is hereby expressly reserved.

IN TESTIMONY WHEREOF, I, Woodrow
Wilson, President of the United States of America,

have caused these letters to be made Patent, and the

Seal of the General Land Office to be hereunto af-

fixed. GIVEN under my hand, at the City of

Washington, the fifth day of November, in the year

of our Lord one thousand nine hundred and sev-

enteen and of the Independence of the United

States the one hundred and forty-second. By the

President: Woodrow Wilson, By W. P. LeRoy,

Secretary, L. Q. C. Lamar, Recorder of the General

Land Office. [60]

RECORDED: Patent Number 606288.

Filed for record, December 7, 1917 at 4 :20 P. M.

in Missoula County, Montana.

I purchased 40 inches of water with the land. I

didn't use the water myself. I leased the land and
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the man that leased the land used the water. It has

been leased all the time since I bought it, except

two years. I paid $3500 for the land, and now

with the water right it is worth more than $4000;

without the water right it isn't worth $300. When
I bought the land there were ditches on it. One

ditch entered at the northeast corner, another ditch

entered at the southwest corner, but it was filled up,

but has since been opened. The water can be con-

veyed through these ditches from Crow Creek. It

could get there through a ditch made by Frank Mc-

Leod, Indian number 896. I have been up to the

headgate of that ditch, and the headgate is thirty-

two feet long. I have forgotten how wide. The

ditch is four feet wide, two feet deep and two feet

wide at the bottom, but is partly filled up now. The

ditch has a wonderful fall to it. It comes out on a

hillside and has a forceful fall all the way down to

my land. I purchased the land because of the fact

that it had a water right. I don't know who made

the appropriations for the water. The water has

been used every year since I took the place. The

years that it was vacant, the water ran down
through the land to other land. I don't know the

size of the ditches that conveyed the water to my
land—a couple of feet or a foot maybe. They car-

ried enough water to irrigate the different lands. I

can irrigate every acre of the 40 acres with the

ditches I have on it. I couldn't do this at the time
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I purchased it l)ecause the ditches were partly

closed. I don't know how nnich was irrigated at

the time I purchased it. They irrigated just what

they wanted. I have been in possession of the prop-

erty since 1918 as the owner of it, but have never

lived there. It is sandy loam soil; raises anything

you put in the ground. Wheat, oats, rye and barley

and vegetables and grasses have been raised on it.

They raise fruit in the vicinity and anything will

grow that you plant. It requires irrigation to pro-

duce a good crop. I don't know how much water

it requires an acre. They never have had more [61]

than one inch an acre which is sufficient around the

district, but personally I don't know. I have paid

my part every time the ditches were fixed, since I

purchased the land. Three different times the men

in the neighborhood have said that they better fix

the ditch and I have paid my part. They cleaned

out the ditches several times.

Water has been on that land through these ditches

since 1895, been used right along since that time,

and before that, and it was all over the section since

Frank McLeod used it. They were telling me he

used the water before there was an irrigation pro-

ject there. C. J. Moody told me I had no water

right, and Alex McLeod had no water right to give

me when I purchased the land. Moody went and

put a ditch on tlie land, put me on the project, and

sent me bills for operation and maintenance

charges.
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PLAINTIFF'S EXHIBIT 3 ADMITTED.

(Plaintiff's Exhibit 3 consists of two bills for

operation and maintenance, one copy of bill for

operation and maintenance, and three bills for

construction charges, all addressed to Inez Scheer,

Pablo, Montana.)

Exhibit 3— Instrument No. 1.

Form No. 5-464

Form approved by Comptroller General U. S.

September 16, 1924 Bill No
U. S. Indian Irrigation Service

Department of the Interior

Bill for Operation and Maintenance

Due Dec. 31, 1927 Project Flathead b Issued

Nov. 30, 1927.

Serial No. 3932a

Land description SE1/4NE1/4 30 21 19

Acres Rate Amount
36.4 40c $14.56

Acre feet. Supplemental const 'n

Acre feet. Total charge $14.56

Penalty 6% Per Annum Added After Due Date.

Cash Inez Scheer

Money Order Pablo, Montana
Checks

Remittance Mailed

The amount shown hereon does not include un-

paid installments for which bills have heretofore

been rendered.
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Payment of the ahove bill should be made in x^er-

son or by [62] remittance to Special Disbursing

Agent, Indian Irrigation Service, St. Ignatius,

Montana, who will issue receipt.

This is not a receipt. It must accompany remittance.

Exhibit 3—Instrument No. 2.

Identical with instrument No. 1 of this exhibit

except as follows:

Issued November 30, 1926, due December 31,

1926.

Exhibit 3—Instrument No. 3.

Instrument No. 3, is merely a typewritten copy

of instrument No. 2, which was inadvertently in-

cluded in the exhibit.

Exhibit 3—Instrument No. 4.

Form No. 5-463

Approved by Comptroller General U. S.

Dec. 28, 1926

U. S. Indian Irrigation Service

Department of the Interior

BILL OF CONSTRUCTION CHARGE.
Bill No

Due Dec. 31, 1928 Project Flathead b Issued

Nov. 30, 1928.

Serial No. 3932a

Land description SEi^NEVi 30 21 19
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Acres on which charge is based Acres Rate Amt.

Acres irrigable, 1928 36.4 50c

Amount due $18.20

Acres on which charge is based

Less : Credits.

The amount shown hereon does not inchide unpaid

instalhnents for which bills have heretofore

been rendered.

Mrs. Inez F. Scheer

Pablo, Montana.

Inclosed herewith is for above amount

due.

(Water User.)

Payment of the above bill should be made in per-

son or by remittance to Special Disbursing Agent,

Indian Irrigation Service, St. Ignatius, Montana,

who will receipt. Any failure to receive such a re-

ceipt should be reported to Commissioner of Indian

Affairs, Washington, D. C.

This is not a receipt. It nuist accompany remittance.

6-7216c Government Printing Office. [63]

Exhibit 3—Instrument No. 5.

Identical with instrument No. 4 of this exhibit,

except as follows

:

Issued November 30, 1927, due

December 31, 1927.
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Exhibit 3—Instrument No. 6.

Identical with instrument No. 4 of this exhibit,

except as follows:

Issued November 30, 1926, due

December 31, 1926.

He sent bills for 1926 and 1927, and he sent a

number of bills that I didn't pay any attention to.

He sent me a letter and told me he would put on

6^/( if I didn't pay them and said I would have to

continue to pay in the future. He quit sending

them after 1927. You ask about this contract that

was signed up hy the Flathead Irrigation District

with the government; they entered me in the irri-

gation district and piTt it on the tax bills and I paid

it to Lake County under protest. I am able to

get all the water that the ditch will carry and have

always gotten it. He (Moody) never did turn the

water out of my ditches.

Q. And did you ever see the ditches plugged up

or closed so that you r/ouldn't get any water?

Mr. JOHNSON. That is objected to as inmia-

terial uidess it is shown that this defendant has

something to do with it.

The COURT. She may answer. OVERRULED.
A. Three different times during 1919 and 1920

I went the length of the ditch from my land up

onto Frank McLeod's land where the ditch enters

into all this. I found the ditches closed up with

stones so that the water couldn't come onto my
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land. My tenant had told me about it. I took the

stones out myself and let the water down, and three

different times that was repeated and I let the wa-

ter down, but I don't know who put the stones into

the ditch.

He (Moody) has told me three different times

that I have no water right. He said there wasn't

any with the land, and that Alex McLeod never used

the water and nobody else ever used the water. He
said Frank McLeod never used it. I have been

damaged by Mr. Moody's assertion and statement

that I have no water right. I have made [64]

arrangements several times to sell the land. When
the parties came to my house, I showed them my
deed and water right, and they went away and

looked into it and were advised by Mr. Moody that

I had no water right; and they were no longer in-

terested, and I couldn't sell it. I couldn't give it

away. I couldn't mortgage it. I couldn't do any-

thing with it. My damages are $4000, unless you

want to claim $300 for the land. The land is worth

less than $3000 to me, and is worth $4000 with the

water right. My damage is $3700.

Cross Examination by Mr. Johnson.

I said when I bought the land there were old

ditches laid to the southeast corner and the north-

east corner, and were closed, but had been opened

up since. The southeast corner was closed by the

county repairing the road, not by Mr. Moody. I
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had it run through the road and have flumes and

ditches that I can irrigate every acre now. The

ditch at the southeast corner, when it was made,

was about two feet wide. It was opened last year;

about two feet or whatever was made necessary

by filling it in. I can't compel a tenant to put the

water on and I live three miles from the land and

can't tell whether they use it or not. I didn't use

the water myself. They have irrigated all they

wanted to, but I couldn't say how much. I don't

know how much has been irrigated at any time from

1895 up to the time I bought it, except that I have

the history that it has been irrigated from both of

these ditches. I can now irrigate every acre from

these ditches. I was up there and seen the water

run down on it. I couldn't say on every acre, but

I got the water where Mr. Moody's ditch would

never touch it. I couldn't get water on it with his

ditch, and I put a flume across his ditch and put the

water on the high point at the southeast corner. I

covered five or seven acres with that ditch. They

told me they had irrigated every acre of the south-

west corner. They told me they had. I haven't

done it. It is such a heavy slope that the water

will run down any place you put it. I know of my
own knowledge that it is susceptil^le of irrigation.

It was all in grain last year, the whole 40 acres. I

don't know whether it was all irrigated. I don't

know whether it takes an inch of water to the acre

or not. [65]
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I know that the McLeod ditch was repaired. The

first time they opened the ditch, A. J. Brower had

charge of it at the time, and I paid him. The bills

are right there, but I don't know the year. Mr.

Moody told me in his own office, when I went to

ask him to take the ditch off and not send me any

bills, that I had no water right and that Alex Mc-

Leod had none to convey to me. I do not know

when that was. It was before this suit was started.

It might have been a year or two, I don't just

know the time. The land in the irrigation district

the two years that I paid the charges to Lake Coun-

ty in 1926 and 1927. Yes, the land is in the irri-

gation district. If there were any charges for the

irrigation district or any levies, I don't remember,

but I paid them if they were on the tax bills. I

didn't know whether the irrigation district made a

contract with the United States or not. I know it

now, and that those charges are the same charges

I am referring to in this suit, and they are the

charges I want to enjoin Mr. Moody against making

me pay. The ditches I was referring to are private

ditches. I never had any government ditches on

there since I had the land. The two ditches will

carry all the water I want to irrigate that 40 acres

of land. I couldn't tell you how much it would take

scientifically, but it is my contention that I am en-

titled to 40 inches of water. The large ditch from

the McLeod ditch will carry 40 inches to my land. It

will carry that much water, I know that, because
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the men told me. The men were up there and I

walked the length of the ditch, but I couldn't tell

you because I'm not a farmer. Three times in

1919 and 1920 I found the ditch closed by stones

at the line fence by the Frank Hamilton land, and

what was then the A. J. Brower land. It hasn't

happened since. The intake of the McLeod ditch

is higher up the mountain on Crow Creek than the

Government ditch.

I don't know whether the purchasers were ad-

vised in Mr. Moody's office that I had no w^ater

right. The people that came to buy my land were

strangers. I don't know their names and have

never seen them since. I don't know that Mr.

Moody's office or anybody told them that, I

didn't [66] hear them say. I don't even know

whether these purchasers, whose names I don't

know, had money enough to buy it. I lost a sale

when nobody would buy the land because it is in

litigation. I didn't bring the litigation. Mr. Moody

])rought the litigation hy trying to take my water

right away. This Frank McLeod ditch comes out

of Crow Creek on the Flathead Reservation. I

know who appropriated the water. It was Frank

McLeod. Indian 896, in November, 1895. I haven't

a deed from him for the water right. I have my
deed from Alex McLeod. The patent is recorded.

T got the patent after I bought the land. I know

the jDrovisions of the patent. I don't know what

those dotted lines on the map are across this forty.
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That ditch across the southeast quarter was built

last year. I ran the water across there before this

government ditch was there. They could and did

irrigate it from the ditch coming right here in

this corner. I don't know how much they irrigated

because w^hen they were fixing the highway, they

plowed that up and Alex McLeod didn't bother

opening it again. The ditch came into the south-

west corner of this tract and this is 1.57 acres in-

stead of 1.47, because I got the survey.

BAPTISTE MAEENGO,
being called as a witness in behalf of the plaintiff,

testified as follows:

Direct Examination by Mr. Marlowe:

My name is Baptiste Marengo. I live at Poison,

and am enrolled and allotted on the Flathead Res-

ervation. My number is 1170. I was born and

raised on the Flathead, have lived there all my life.

I knew Frank McLeod in his lifetime, ever since he

came into the country. I helped him construct an

irrigation ditch out of Crow Creek. I contracted

the construction of part of it. I don't remember

when McLeod and I commenced the construction

of this ditch, but it was long before we were ever

allotted or the reservation opened. It was before

the year 1900. I don't remember how long it took

to construct it. The ditch is about two miles long.

It was four feet at the top, two feet at the bottom
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and two feet deep. The first headgate we put in

fell in during the high water, so we put in another

headgate. I don't remember the dimensions, but

the length of it was about thirty feet long, by about

four feet or maybe a little more. I don't know

what the ditch would carry. I couldn't say what

the slope would be. Frank McLeod used this water

for irrigating [67] after it was appropriated on his

and Mrs. Frank McLeod 's, Nancy McLeod 's, Fran-

cis McLeod 's and Alex McLeod 's allotments. Alex

McLeod is the same one that has been testified

about here this afternoon. I know where his allot-

ment was. I know where Mrs. Scheer's land is.

The water was used to irrigate the land that now

l)elongs to Mrs. Scheer. It was all under one fence.

Where the Alex McLeod allotment was that was

all under this same fence, and Frank McLeod had

hay on it and he irrigated it. The ditch was used

to irrigate after Alex McLeod was allotted. Alex

McLeod farmed that land and irrigated it himself.

He raised a little grain, but mostly hay. At that

time they were farmers. Before the reservation

was opened they were stockmen and raised lots of

hay there. Before Alex McLeod was allotted, all

of this land was under one fence and was irrigated

from this ditch ; and aftei- Alex McLeod was al-

lotted his allotment was irrigated from this ditch

taken out by Frank McLeod and also the other

lands there. This land requires water to produce

crops to the full extent of the soil. The only time
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I was there was when Alex McLeod had the land

and I should judge there would be somewhere

around thirty or thirty-five acres that could be ir-

rigated from this ditch; and it was irrigated from

this ditch taken out l)y Alex McLeod 's father. I

don't know how much water is needed to irrigate

this land, or how^ much is needed in this com-

munity. I helped repair the ditch once after it was

constructed. The ditches were repaired from time

to time by Frank McLeod 's people and I believe

Mr. Brower.

Cross Examination by Mr. Johnson:

I have lived up at Poison about twelve years and

during that time haven't been very familiar with

this land or water being used on it. I don't know

how much water this McLeod ditch carries. It takes

water out of Crow Creek above the point Avhere the

Government ditch takes out. I don't know how

much it carried when it was built. Alex McLeod

had enough w^ater on the southeast quarter of the

northeast quarter of Section 30 to irrigate—well

this is going to be a rough guess—about twenty or

twenty-five acres of hay land. That is on the Scheer

tract now. I don't recall the dates when that was

done. I couldn't recall the dates; I left there about

tw^elve years ago, but I think it was shortly before

I left that they were doing that. I don't know

whether it was [68] after Mrs. Scheer bought the

land or not. It was when Alex McLeod was living
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on the place. I would have to see a map to see

where those ditches entered the land. (Witness

shown map.) There is a ditch runs right here on

this 40 acre tract marked 1104, right across the

Nancy McLeod and the Francis McLeod land. It

runs right in here and comes this way and comes

up on this land and somewhere about here. The

ditch runs between the Nancy McLeod land and the

Francis McLeod land, just east of the 40-acre tract

in question. There is a little ridge runs down this

way and then runs southwesterly towards the west

side of the tract. The ditch runs along the fence,

along the east side of Mrs. Scheer's land, and comes

to about this point near the southeast corner of

Mrs. Scheer's 40 and goes on to the Alex McLeod

land. It flows west then across the south boundary,

that is when I was on this place. After that I don't

know. In 1918 it ran to a])Out this point here, run-

ning north about the middle of the south })oundary.

I don't know how much that ditch carried. I don't

know how l)ig the ditch was at the point where it

entered this 40-acre tract in question. It was prolv

ably tw^o feet wide—maybe more, I don't know. I

couldn't say in what years that was used, or to

what extent it was used, except I have seen it when

Alex McLeod had that place and they were irrigat-

ing his hay meadow; but I don't know how many

acres he was irrigating at that time. I don't know

what year it was, except it was just ])efore I left
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in 1918. One time the Government interfered with

the Frank McLeod ditch when they were putting

the canal through there. They dug through our

ditch and that shut off the flow of water. We had to

have water for domestic use so w^e had to haul it

in barrels. After that the reclamation service put

a flume over their canal in order to let our water

through. We were using it for domestic purposes

and irrigation. That was in the fall of the year

somewhere about 1912, when the Government ditch

was built.

Redirect Examination by Mr. Marlowe:

Alex McLeod was using this water every year

while he was on the place. He rented it to Mr.

Trosper for one year that I remember. He seemed

to have enough to irrigate all the hay meadow he

had. I don't know whether he had all the water that

was necessary or not. [69]

Recross Examination by Mr. Johnson:

Alex McLeod was living on that land. The house

was on the north 40, somewhere around the north-

east corner of the north 40. He was farming the

whole 80. He had hay and grain on the both forties.

BELFORD TROSPER,
being called as a witness in behalf of the plaintiff,

testified as follows:
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Direct Examination by Mr. Marlowe:

My name is Belford Trosper. I live at Ronan

and have lived there for 20 years. I knew Frank

McLeod in his lifetime, also his wife and family,

and I married into his family,—Angeline McLeod.

I am acquainted with the land in question claimed

by the plaintif: in this action. I have been quite

familiar with it since 1916. I know Alex McLeod

the former owner of the land. I have known him

for twenty years. I have passed by the land and

lived there around Ronan and seen them farm this

land for the last twenty years. I was acquainted

with the land when Alex McLeod owned it. I used

to pass that land and see crops growing there and

see them irrigating during the sunmier, until 1916.

Then I rented the land myself and ran the water

across there myself. I don't know how many acres

of this 40 acres was irrigated, but it looked to me

like there could have been 35 acres irrigated from

this ditch. I don't know the size of the ditch. It

looked like it had sufficient water, about all he

wanted to take care of. I had the land rented. I

put up the hay on it that year. I irrigated that

year. It was all in one then and I thought I irri-

gated 65 acres of the whole 80. I don't know how

much of this 40 owned by the plaintiff I irrigated;

couldn't say exactly, something like 30 acres. The

fact of the matter, the ditch was badly run down

and there wasn't sufficient water for all this, and
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I kept the water running into there until haying

time and shut the water off and irrigated the fall

pasture. The ditch had been repaired at that time.

We repaired the ditches. I know where the main

ditch is—have been all along its course. I know

the size of the head gate where this ditch takes water

out of Crow Creek. It is 6 feet wide and either

3 or 4 feet high, and I think 4 feet deep, constructed

out of two inch plank. I have been to the head

gate a number of times. I have helped repair the

ditch. [70] It would be six feet wide I imagine from

bank to bank. We aimed to have it large enough

to carry 400 inches. I think it would because I

have been told by several that thought they knew.

I have no way of measuring and I don't know. I

have had experience in irrigating since 1917. The

ditch has considerable fall. I judge it would be

10 or 15 feet to the mile. I don't know how many
inches of water this ditch would carry, I have never

seen the water measured coming down, but we

thought we built the ditch big enough. That is the

size they told us to build to carry 400 inches of

water. It was used to irrigate Julia McLeod's land,

part of Nancy's and part of Brower's ranch. That

was Frank McLeod's original allotment

Francis McLeod and Alex McLeod. The land now

claimed by plaintiff is a portion of Alex McLeod's

land. Arthur Narnst owns the north 40 of the Mc-

Leod allotment, and Mi's. Scheer owns the south 40.
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I have been in the immediate vicinity since 1916.

The Scheer property hasn't been irrio-ated every

year. Some years it was summer fallowed. One

year—maybe two years, it laid idle. Water has

been used on it from this ditch. I couldn't say how
many acres have been irrigated, because I didn't

pa}' no attention to it. I knew the water was run-

ning there all the time. I have seen Alex McLeod

use water on thi^ place, every year during the time

I was living there, and when he was living on the

place and I put up the hay on it. He rented the

place before he sold it to Mrs. Scheer. He rented

it to me, and Bradbury had it one year. The other

party to whom he rented it, I tliink he irrigated

some. That was in 1910. I am living now on the

old Frank McLeod allotment. I have been using

water there. AVe claim a water right out of the

same ditch. The government has never bothered us

any. The water out of the Frank McLeod ditch

was used on all of the allotments, but some of them

wasn't all prepared for irrigation and isn't yet as

far as that goes. The land is of such character that

it requires water for irrigation. The value of the

land without water I wouldn't put above $10 an

acre. I am j^retty well acquainted with values of

land in that community. I ha^'e l)een farming it

for 20 years. I think the land with water would

be worth $100 an acre. [71]
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Cross Examination by Mr. Johnson.

I made a statement on May 24, 1929 at the Flat-

head Agency at Dixon relative to the water on this

40-acre tract. At that time I said 1 had been around

the McLeod ranch since 1912. That was the time

when I was familiar with it. I happened to be-

come familiar with it in 1912, when I was married

to Angeline. Prior to 1912, I don't know how much

water was used on this particular 40-acre tract, or

how many acres were irrigated. It had water run-

ning down through the road. I had nothing to do

with irrigating the place before 1912. I never had

much to do with it, or paid much attention to it

imtil 1916, when I cut some hay there. In 1916

I had water there, all I could get. I couldn't say

how many acres I irrigated with it. I irrigated

what I could. I had the water running there all

summer except when I was putting up hay. I had

a little when they (Brower) were using it and a

lot when they weren't. There wasn't sufficient

water for all users prior to 1919. The ditch was

badly run down. We repaired the ditch. There

w^as sufficient water for all users after 1919, but not

before. I don't know how much they had a long

time before that, but the ditch was badly run do\\ai.

It was our aim to have the ditch carry 400 inches

of water, but I never measured it, I don't know
how to measure it. During part of this time Alex

McLeod was living on the place—that was from
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1912 on, but I don't know at that time how nmch

water he wa.s using or how many acres he was

irrigating. 1 was not familiar with it at all. In

1919 we all put in on repairing the ditch—Frank

McLeod, A. J. Brower, myself, Mrs. Scheer and

Arthur Narnst. I don't recall the man's name who

did the work. We let it out on contract. Mrs.

Scheer paid for her part of the work. It figured out

-fl.20 an acre. 1 guess she paid her part, 1 never

heard any different.

MRS. BELFORD TROSPER,

l)eing called in behalf of the plaintiff, testified as

follows

:

Direct Examination by Mr. Marlowe.

My name is Mrs. Belford Trosper. I am the

wife of Belford Trosper who jiust testified. I live at

Ronan, and have lived there all my life. [72] 1 am

forty years old and a daughter of Frank McLeod

and his wife. The first years of my life we lived

down on Mud Creek where the old Matt place is

now\ I am living now about 414 miles east of

Ronan on what used to l)e Frank McLeod 's, my
father's, allotment. I have lived there since 1918,

have lived in the vicinity of the McLeods' allot-

ments a1)out 08 years. 1 I'ecall the time my fatlier

l)uilt an irrigation ditch up there. It was about
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1895 when be first commenced to work on the ditch.

It took them about two years to build it. I believe

it is a little over two miles long, might be two

miles and a half. Water is diverted into the ditch

from Crow Creek. It is supposed to be 4 feet wide

and 2 feet deep and is supposed to carry -100 inches.

My father used it for irrigation as he had all those

allotments under one fence. There were five allot-

ments there—his own, my mother's, my brothers

Francis' and Alex's and sister Nancy's. He irri-

gated quite a bit of them. What is now Francis'

and Alex's allotments, were all timothy, but the

other, his own allotment and my mother's allotment

were mostly timber. The water was used there

only for garden, but he irrigated all he could that

was cleared. He didn't irrigate as much on his own

allotment and my mother's and sister Nancy's as

he did on my brothers Alex's and Francis'. I know
the land that is now owned by Mrs. Scheer. It is

the south 40 of my brother Alex's allotment. I

have been acquainted with that land during the

past 33 years. This 40 acres owned by Mrs. Scheer

has been irrigated with this ditch. I couldn't tell

how much of it. I know it was irrigated when Alex

lived there. He lived there from about 1907 until

he sold it, but about three years of this time he had

it rented. I know that the person to whom he

rented it irrigated the place while it was rented.

My father irrigated it before Alex McLeod. He
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raised timothy mostly. He was raising cattle there

mostly. I know that Mrs. Scheer 's renters irrigated

it. I couldn't say they used it every year, but I

know it was used some years. I think she can irri-

2-ate about 35 acres. I have l)een on it manv times.

1 know there are two ditches on the land. I don't

know their size. They are not very large. They

are big enough to irrigate the 35 acres. [73]

Cross Examination l)y Mr. JohiLson.

I don't know how many inches of water these two

ditches would or did carry. There was about 35

acres that can be irrigated. I never paid any atten-

tion to how many they did irrigate. I don't know

how nmch irrigated in any year. My father and

mother lived on the McLeod allotment for 33 years

—

on Julia's allotment. That is north and east of

the Alex McLeod allotment. Since 1918 I have

been living on part of what used to be the Frank

McLeod allotment. That is north of Alex McLeod \s

allotment. The ditch was supposed to be 4 feet wide,

2 feet deep and carry 400 inches; but 1 don't know

whether it did carry it or not. I don't know how

many acres altogether could be irrigated in that

ditch. I don't know how nmch was irrigated from

that ditcli, l)ut the\' irrigated mostly where the

cleared land was—the Alex McLeod and Francis

McLeod allotments. Tt was used nearly every year,

but I don't know how many acres were irrigated

in anv one vear. The two small ditches went to the
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south 40 of Alex McLeod's allotment. I don't know

how much water those ditches would carry. My
allotment was south of Poison on this side of the

Poison hill, right east of the Pablo reservoir. It

wasn't grouped with these others at all.

Redirect Examination by Mr. Marlowe.

That is my father's signature on Exhibit 4. He
was the appropriator of this water. That paper

is a water deed.

PLAINTIFF'S EXHIBIT 4 ADMITTED.

NOTICE OF APPROPRIATION.

State of Montana,

County of Missoula.—ss.

Flathead Reservation.

TO ALL WHOM THESE PRESENTS MAY
CONCERN:

BE IT KNOWN, That Frank McLeod No. 896,

for himself, his wife Julia McLeod, and children

Alex., Francis and Nancy McLeod of Flathead In-

dian Reservation in said County and State do

hereby publish and declare, as a legal notice to all

the world, as follows, to-wit: [74]

I. That they have a legal right to the use, pos-

session and control of and claim Four hundred

(400) inches of the waters of Crow Creek

—

in said County and State for irrigating and other

purposes.
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II. That the purpose for which said water is

claimed, and the place of intended use is for domestic

and irrigating purposes on SV2 NEV4 SWVi; S^/^

NW14 SE14; Si/o SWi/4 and SI/2 SEy4 of Sec. 20,

Twp. 21 N. R. 19 W. M. M. ; Ni/o NWy4 and Ni/o Si/o

NWi/4 Sec. 29, Twp. 21 N. R. 19 W. M. M. ; and

EI/2 NE14 Sec. 30, Twp. 21 N. R. 19 W. M. M.

III. That the means of diversion with size of

flume, ditch, pipe, or aquednct, by which they in-

tend to divert the said water is as follows : A ditch

48 inches by 24 inches in size, which carries and

conducts 400 inches of water from said Creek;

which said ditch diverts the water from said stream

at a point upon its North bank, and runs thence

in a southwesterly direction—thence over and upon

said land (or mining claim.)

IV. That they appropriated and took said wa-

ter on the 15th day of November, 1895, A. D., by

means of said ditch.

V. That the names of the appropriators of said

water are as written above

—

VI. That they also hereby claim said ditch and

the right of way therefor, and for said water by it

conveyed, or to be conveyed, from said point of

appropriation to said land or point of final dis-

charge, and also the right of location upon any

lands of any dams, flumes, reserA^oirs, constructed

or to l)e constructed, ])y them in appropriating and

in using said water.
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VII. That they also claim the right to keep in

repair and to change said means of water appropri-

ation at any time, and the right to dispose of the

said right, water, ditch or said appurtenances in

part or whole at any time.

CLAIMING THE SAME ALL AND SINGU-
LAR, Under any and all laws. National and State,

and local rulings and decisions thereunder, in the

matter of water rights.

TOGETHER WITH ALL AND SINGULAR,
The hereitaments and appurtenances thereunto be-

longing and appertaining, or to accrue to the
same. [75]

WITNESS Frank McLeod's hand at St. Igna-
tius, Montana, this 13th day of November, 1907.

PRANK McLEOD.
State of Montana,

County of Missoula—ss.

Frank McLeod having first been duly sworn, de-

poses and says that he is of lawful age and is the

appropriator and claimant of the water and water
right mentioned in the foregoing notice of appropri-
ation and claim, and the person whose name is sub-

scribed thereto as the appropriator and claimant,

that he know the contents of said foregoing notice

and that the matters and things therein stated are

true.

FRANK McLEOD.
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Subscribed and sworn to before me, this 13tli

day of November, A. D. 1907.

GEORGE H. BECKWITH,
Notary Public in and for Missoula County,

Montana.

Filed for record Nov. 14th, A. D. 1907 at 9:01

o'clock A. M., Missoula County, Montana.

I am acquainted wdth this appropriation notice.

The ditch referred to in the appropriation notice

is the same ditch that I have testified to here this

afternoon. The lands mentioned are the allotments

of my father, mother, two brothers and a sister.

Recross Examination by Mr. Johnson

I said I was 40 years old, and that the time this

ditch was made I was only five years old. I can just

barely remember when they were working on it.

MRS. JULIA McLEOD,
called as a witness in behalf of the plaintiff, testi-

fied as follows:

Direct Examination by Mr. Marlowe

My name is Mrs. Julia McLeod. I live four

miles north of Ronan. I am an allotted Flathead

Indian. I am living on my allotment now. [76]. I

am the wife of Frank McLeod and the mother of

Alex McLeod. My husband and I went up to live

on these allotments in 1907, 1897, something like

that. I don't know much about it. I don't re-
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member the dates, it is too long. I was living there

at the time my husband commenced the construc-

tion on an irrigation ditch. I remember that. He
started that ditch thirty-three years ago. It took

him pretty near a year to build it. They started in

the fall and finished about the middle of the sum-

mer. I have been up to the headgate where the wa-

ter comes in. It takes the water from Crow Creek.

The ditch was 4 feet wide and 2 feet high. With

the water from the ditch my husband irrigated

what he had plowed and the hay. We irrigated

my allotment, but not all of it, and my husband's

allotment and Frank's and Alex's. He had hay on

Alex's allotment and he had this irrigated, all

over there. It was irrigated ])efore it was allotted

to Alex. He commenced to use the water the year

after the ditch was built. I remember when my hus-

band came to town to have the water appropriation

notice fixed up. I can't tell how long he had been

using water up there before that time. My son

Alex irrigated his allotment with this water. I

suppose he used it every year. I don't know how
many acres he irrigated. Alex raised some hay and

oats. He farmed right along until he sold it. The

people that Mrs. Scheer has rented the land to have

used water there for irrigating. I guess they used

it right along for irrigating every year. I wasn't

there for a couple of years and I don't know. I

don't know how much water they have used there

at all. They have raised good crops.
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Cross Examination b}^ Mr. Johnson.

I am the mother of Alex McLeod and Mrs. Tros-

per. I don't remember when Alex was born. He
is forty-seven now. He was married about 1910. I

don't remember. Just something about then. He
built a home before he got married—about a year.

I think he was about twenty-one when he was mar-

ried, and he was twelve when he was working with

his father on the ditch, that is thirty-three years

ago. I don't know how much of this 40-acre tract

of Mrs. Scheer 's was irrigated at that time. I

know some of it was irrigated before 1912, but I

don't know how many acres. I know it was irrigat-

ed every year after he got married. I told Mr.

Harwood and Mr. Sperry on May 6th, of this year,

that I didn't know [77] whether that Alex McLeod

allotment had been irrigated or not. I said I didn't

know, but I was not sure, you see. I told them that

the fence enclosed the Alex McLeod allotment. I

didn't know that I told them that there was only

once fence around the land. It was all in after the

highway was made. I told them, on the 6th of

May, that the fence did enclose the Alex McLeod

allotment. I don't know whether I said that, as

far as I knew, it had never been irrigated. I guess

I don't know.

Redirect Examination by Mr. Marlowe

All five allotments were under one fence before.

It wasn't surveved when I tirst went there. I know
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that my sons Alex and Francis helped build this

ditch.

ALPHONSE CLAIRMONT,

called as a witness in behalf of the plaintiff, testi-

fied as follows:

Direct Examination by Mr. Marlowe

My name is Alphonse ( -lairmont. I live six miles

north of Ronan, and have lived there about 40

years. I knew Frank McLeod in his life time. I

know his son Alex McLeod and where Alex Mc-

Leod 's allotment is, also where the land now owned

by Mrs. Scheer is. It is the south half of Alex Mc-

Leod 's allotment. I know something about two

ditches running across where the road is now that

permit water to run entirely onto Mrs. Scheer 's

property. The water comes from (h'ow (h'eek. It

gets to her property from the ditch that comes

through some of the fields up east of her, I mean

the big ditch. The ditch was built sometime in

eighteen ninety-something, about 30 or 35 years

ago. It is quite a big ditch. I would say it is about

4 feet wide, maybe 2 feet deep. It has lots of fall.

I couldn't say exactly how much water it carries.

I would say 300 or 400 inches. I suppose Frank

McLeod used that water for irrigation. He iri'i-

gated his own allotment with it. I saw water run-
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iiing across the Alex McLeod land there. I don't

know what they did do with it. I saw water run-

ning over onto Alex McLeod 's allotment on the part

that is now owned by Mrs. Scheer. I noticed that

four or five j^ears ago, maybe more. I never saw

Alex McLeod irrigating his allotment, but I knew

when he was living there and knew where ditches

were through the field. Ditches were on the field

there for that pur- [78] pose at that time.

Cross Examination by Mr. Johnson

I said the east end of this ditch out of Crow (-reek

would carry 300 or 400 inches. That is at the point

of diversion up where it conies out of Crow^ Creek.

I don't know how much the ditch would carry at

the lower end where it comes to the land that Mr.

Brower formerly had. I don't know how much

water these two ditches would carry to Alex Mc-

Leod 's land. They weren't very large ditches then.

They were pretty well filled in. I was nevei' over

Alex McLeod 's land. I don't know how much was

irrigated on the south 40 of Alex McLeod 's land.

I don't think these ditches might be the waste water

from some place on the east because they were

raising gardens down there and I know they irri-

gated some hay. I don't know how much they were

irrigating at any time, and the date I saw^ it going

across the road was approximately four or five years

ago; approximately that, I couldn't say for certain.
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Redirect Examination by Mr. Marlowe

Before the allotments were made, they had the

field fenced in there and I don't know just how

far the fence would run on Alex McLeod 's allot-

ment—if it rmi in there at all or not.

DAN McLEOD,

called as a witness in behalf of the plaintiff, testi-

fied as follows:

Direct Examination by Mr. Marlowe

My name is Dan McLeod. I live at Arlee and

have lived there for the last forty years. I am
Frank McLeod 's brother. I know where his allot-

ment is located north and east of Ronan. I have

been on it. I don't know whether that was in the

immediate vicinity of the Alex McLeod allotment or

not. I couldn't say very well. I was not familiar

with the places after the allotments were made.

He had the whole thing fenced in one fence as I

can remember, but I wasn't familiar where the land

exactly was. I remember about a ditch that my
brother, Frank McLeod, constructed there. I have

seen the ditch and have been along its entire route.

It takes water from (h'ow Creek. It is a pretty

good sized ditch—4 feet wide at the top or more

than that, and 2 feet deep. He used this water to ir-

rigate the land that he had there—his land and the
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children's land. I was never up there after the al-

lotments [79] were made. I don't know anything

about it after that. The ditch had quite a fall. There

is a big coulee there in Crow Creek. In my judg-

ment this ditch carried 300 or 400 inches of water.

Cross Examination by Mr. Johnson.

I don't know how nmch land was irrigated. I

couldn't tell. After that 1 wasn't over the ground.

I think Alex McLeod's allotment was fenced in with

the other land. 1 was told that this land was fenced

in altogether. 1 only know that by hearsay. 1 don't

know anything about what Alex McLeod was ir-

rigating. All I know was what he told me. He
told me he had a section of land in hay. I never

asked him when he was irrigating. I was never

there and seen him do it.

MRS. BELFORD TROSPER,
was recalled as witness in l)ehalf of the plaintiff

and testified as follows:

Direct Examination by Mr. Marlowe.

I know that my father had all five of these allot-

ments enclosed in one fence and that my brother

Alex was on the inside of this enclosure.

PLAINTIFF RESTS.
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Thereupon the following evidence was introduced

by the defendant upon his case in chief:

(Jr. L. SPERRY,
was called as a witness in behalf of the defendant

and testified as follows:

Direct Examination by Mr. Harwood.

My name is G. L. Sperry. I am a civil engineer

for the United States Indian Irrigation Service.

I have been so employed for over twenty years. I

was so employed steadily from 1909, except the four

years from 1918 to 1922. I am familiar with the

lands that have been spoken about and I know the

Frank McLeod ditch taken out of Crow Creek.

That ditch was taken out quite a ways above the

government ditch. The government works do not

in any way interfere with the McLeod ditch. It

has been fiumed over the government ditch and

passes down to the lands that are irrigated from it.

Exhibit 5 is a blue print of a map that was surveyed

by me. M}^ certificate on it was made in 1912, I

believe. The survey was made in 1910. I made

the survey of the lands that have been discussed

this afternoon and this map shows the lands of

Frank [80] McLeod, Julia McLeod, Alex McLeod

and Francis McLeod. It shows the McLeod ditch

taken out of Crow Creek.
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DEFENDANT'S EXHIBIT 5 ADMITTED.
(Exhibit 5, a map, is certified to the Circuit Court

of Appeals as a portion of this record.)

The purpose of this surve}^ was to make a record

of private ditches or ditches having private rights

and to bound the lands that were irrigated at t]ic

time the survey was made in 1910, and to make a

distinction between lands that were partially ir-

rigated and those that were fully irrigated, and

also to show any lands that ever had been irrigated

so far as we could determine in the field at thai

time. In 1910 there was no government system

from which lands in this territory were irrigated.

To my knowledge I surve.yed lands irrigated from

so-called private ditches, constructed by individuals

who were settled on that land before allotment. The

allotments were made in 3908. This survey was

made in 1910. I didn't find any land irrigated at

that time in Alex McLeod's allotment. 1 found a

ditch running from the Frank McLeod ditch across

a portion of the Alex McLeod allotment. It went

across the north 40, crossing the line close to the

northeast corner of the north 40, then around and

went down the coulee and went in for perhaps half

a udle from this west line and ran into a pond there.

The ditch did not touch the south 40 of the Alex

McLeod allotment at any point. It would have been

possible to irrigate some of the south 40 of the Alex

McLeod allotment from the ditch, but it wasn't

irrigated. There was no ditch ruiming from it, and
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that was the only ditch that was there. I did not

find any such ditches there as described by Mrs.

Scheer as coming on to the south 40 of the Alex

McLeod allotment. I found no ditches either on the

northeast or the southeast corner, nor any evidence

whatever of irrigation. I examined the lands last

year—perhaps May, and found there had been a

siphon made of one-inch lumber, perhaps eight or

ten inches inside, coming from a ditch at the present

time that crosses the road through Hamilton's

place—that is the Nancy McLeod allotment—and it

ran across our ditch and ran a short ways onto the

southeast corner of her allotment. There is a high

place there that cannot be irrigated from any ditch

that is there at the present time or [81] that has

been there. It isn't possible to irrigate the portion

which is cut off from the rest of the field by the

present government lateral, though the flume Mrs.

Scheer says was built last year. It is higher than

the flume which runs to it and higher than the inlet

of that siphon. It is not possible to irrigate the

land in the southwest corner of Mrs. Scheer 's 40.

There is a big gully across the southwest corner of

her 40, which cuts off perhaps 4 acres, and it could

only be irrigated hy putting a flume or siphon across

that gully. There is no other way. I would say

at the southeast tip there might be tw^o acres, I

don't know^ exactly. It could be determined fairly

closely from topogTaphical maps. Exhibit 6 repre-

sents the topographical survey of the lands in ques-
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tioii, and shows the topography of Mrs. Seheer's 40.

It is possible to determine what can ])e irrigated

from any ditch that has been testified about thi.s

afternoon on these lands.

DEFENDANT'S EXHIBIT 6 ADMITTED IN
EVIDENCE.

(Exhibit 6, a map, is certified to the Circuit

Court of Appeals as a portion of this record.)

Exhibit 7 is a blue print made from a tracing

made from an original plane table set that I made

last sunnner, in the year 1929. This shows the Mc-

Leod ditch and the location of a wooden flume that

runs along between the Francis McLeod and the

Nancy McLeod land, and there is a ditch runing

from the end of this flume at the present time to

the northeast corner of Mrs. Scheer's 40-acre tract;

and another ditch that crosses the Francis McLeod

place and runs to about the center of her 40 on the

east side, and that is the point where her siphon is

taken from and crosses the road over to land that

lies above the government lateral at the present

time.

DEFENDANT'S EXHIBIT 7 ADMITTED IN
EVIDENCE.

(Exhilnt 7, a map, is certified to the Circuit Court

of Appeals as a portion of this record.)
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The flume crossing the road near the route of the

government lateral and across the government

lateral, after it has crossed the road, is the flume

Mrs. Scheer testified was built last year, for the

purpose of irrigating the extreme southeast tip of

her land ; and that [82] is what I referred to a min-

ute ago as being lower at its intake and at its out-

let than the land for which it was designed to

bring water; and it is impossible to irrigate that

tip. Referring to the line marked coulee, cutting

off a portion of the southwestern corner of Mrs.

Scheer 's land; it is the gully to which I referred

a moment ago. It also shows a coulee near the

north boundary of the Scheer land. It would prob-

ably be possible to irrigate some of the land be-

tween that coulee and the north boundary from the

ditches shown on that map. It would be from the

north ditch, the one ruiming onto the northeast

corner of Mrs. Scheer 's land. The ditch that I

have already spoken of, the flume with the—none

of those ditches were there in 1910 when I made the

survey represented on Exhibit 5. When I made the

survey in 1910, there was no flume between the

lands of Nancy McLeod, later owned by Mr. Brow-

er, and the lands of Francis McLeod. The flume

was put in in 1913 or 1914—I believe in 1914. I

am more or less familiar with the value of lands

in this neighborhood. All this land except this par-

ticular corner in the southeast corner of Mrs.

Scheer 's land could be irrigated from the govern-
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ment system at the present time. There is about

an acre and a half or two acres that cannot be ir-

rigated from the government system. I am famil-

iar with the cost of operation and maintenance of

the government system. It would cost very little to

irrigate out of the government system, since the

system is there. There is a ditch to the place and the

cost of irrigating it from the government ditch, of

course, would only be as far as the ditch rider going

down there to turn on the water. He would have to

keep the weeds out and one thing and another. It

would not be a great amount. It could not be said that,

if the system running from the old Frank McLeod
ditch were entirely abandoned and the government

system were used, that these lands would be worth

nothing. With the government system installed,

I should say the lands were probably worth around

$40 an acre, but the government charges would

have to l)e paid in addition to this, of course. That

is, that would be the cost of the land if you were

buying land in that neighborhood. I would say

that these lands are worth more if the Frank Mc-

Leod ditch were abandoned and they were irrigat-

ed out of the government system. They would

have a better right, that is a more [83] certain wa-

ter right when they bought it. These lands are in

the Flathead Irrigation District already.

It is possible to determine from the contour map
what lands could not be reached by the ditches which

I found there in 1910. It will show from the con-
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tours that the water could not run from the ditch

then on the north over the Alex McLeod land. It

will show that they could not get all of the land

from that ditch. They would have to run a ditch

across, and which was not there at that time. The

ditch which I found there in 1910 went down the

coulee after it struck the north 40 and ran into a

pond about a half a mile west of the land. There was

no other ditch running there. From the contours

of this map, it is uphill to get to the Scheer 40

from the 1910 ditch. The water would have to run

uphill to get to it, and there was no such ditch there.

Referring to map exhibit 7, made in 1929, per-

haps twenty-five acres of the Scheer land could be

irrigated from the ditch that comes into her land

at the northeast corner. Most of it could be irri-

gated from this point, not all of it. There are two

ditches that were built last year. They could prob-

ably irrigate in the neighborhood of thirty-five

acres—practically all of the 40 with the exception

of those two tips we have already spoken of.

Cross Examination by Mr. Marlowe.

I am working at St. Ignatiiis now. I haven't been

there continuously since 1910. I was not estab-

lished at St. Ignatius all the time. I have been

on the project all the time except for two years

when I was down in Arizona in 1927 and '28. I was

out of the government service between 1918 and

1922. I am in tlie employ- of the government now
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and 1 made this survey in 1910. I found the ditch

cominL>- out of the creek at that time and there was

another ])ranch that went further north that covered

other lands, but only one ditch that came to the

Alex McLeod land. It was a small ditch where it enter-

ed the Alex McLeod land, which it entered in a coulee

down a natural water course. The Alexander McLeod
lands slope generally west. The general contour is

west, it might slope south a little. I found no other

ditches on the Alex McLeod land at that time. We
looked for any ditches we could find, and found no

indication that any had ever been taken on there.

The road was there at that time I believe. The

road might have destroyed [84] the ditches, but there

would have been some indication of them on the

other side of the construction. I believe there was

a road there at that time. I don't recall how long

it had been there. There was a road there that

was not fenced. I don't recall whether the McLeod
allotments were fenced or not. I would say that

thirty-five acres of this land belonging to Mrs.

Scheer can l)e irrigated. 1 don't think any more

than that could be irrigated without a siphon in the

southeast corner or a flume in the southwest corner.

There are two high spots, one in the southeast corner

and one in the southwest corner, but all of the forty

acres can be irrigated with those two possible ex-

ceptioiLs. I heard her say she can irrigate the strip

on the southeast corner and I disagree with her.

I would say that the land without the government
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water right is worth perhaps $40 an acre. It might

be worth $100 an acre with a water right. It hasn't

been definitely determined what the water right is

going to cost these people—perhaps $60 or $65 will

be the jDossible amount.

The COURT. How many years have you been

working on it?

A. We have been working on it since 1909.

The COURT. Revised your figures occasionally,

I suppose?

A. Yes sir.

We have been working there twenty-one years,

something like that; yes, twenty-one ,vears of over-

head expense. I think it is probably figured that it

is going to cost these settlers about $65 an acre for

the water rights. It would cost her less to keep up

the McLeod ditch, perhaps, than it would cost her

to pay the government charges. Just keeping up

the McLeod ditch, if she has a right in the McLeod

ditch, might cost her less. Yes, if she can get water

from the McLeod ditch it is better for her to do so.

Redirect Examination by Mr. Harwood.

It is estimated that these people will have forty

or fifty years to pay this cost of $65 an acre without

any interest charge. They begin making these pay-

ments—according to the contract entered into by

the Irrigation District—for construction charges

about November, 1930; and for the balance of 1931

they will make a payment [85] for construction.
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I don't imagine that the cost of keeioing up the

government water right would be much more than

it would cost her to keep up her ditch. The McLeod
ditches would liave to l)e cleaned out every year in

order to make them sufficient—that would apply to

the McLeod ditch up to its source. The McLeod
ditch is 2i/i> miles long and would take quite a bit

of care, particularly keeping up the flume that she

takes her water through. Keeping up this iiume is

quite an item. It is 1000 or 1100 feet long.

R. W. LINCOLN,
called as a witness in behalf of the defendant, testi-

fied as follows:

Direct Examination by Mr. Harwood.

My name is R. W. Lincoln. I am a civil engineer.

I have heard the testimony of the witnesses this

afternoon and am familiar with the lands and

ditches that have ])een discu;ssed. I was employed

])y the United States Reclamation Service on the

Flathead Indian Irrigation Project from May 1913

to May 1918. I made a survey, in the fall of 1914,

of the lands discussed this afternoon. Exhibits 8

and 9 are ))lue prints taken from maps made from

surveys hy me at that time. They were made under

my supervision and repre^ient the result of my sui'-

vey and are accurate maps.
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DEFENDANT'S EXHIBITS 8 and 9

ADMITTED IN EVIDENCE.

(Exhibits 8 and 9, maps, are certified to the Cir-

cuit Court of Appeals as portions of this record.)

Exhibit 8 shows the Alex McLeod allotment, and

the portion now owned by Mrs. Scheer is outlined on

the south 40 of the original 80 acre allotment. When
the survey was made I found there were three

ditches leading to the Alex McLeod allotment, one

near the northeast corner of the allotment, one near

the northeast corner of the south 40, and one about

one third of the way down on the south 40, leading

across the road from the east. The ditch across the

northeast corner of the north 40 is the same ditch

shown on Exhibit 5 as crossing the northeast por-

tion of the 80. I found two more ditches when I

made my survey in 1914 than were found by Mr.

Sperry in 1910. In 1914 I found a flume, between

the original Nancy McLeod allotment and the

Francis McLeod allotment, running toward the Alex

McLeod land. It [86] was about 750 feet long.

In connection with the survey, I made a report of

the facts found at that time. I found no irrigation

on the portion of the Alex McLeod allotment now
owned by Mrs. Scheer, but I found ditches leading

toward the Scheer land from the east, out of which

the Scheer land might have been irrigated. But I

didn't find them continued onto the Scheer lands

across the road. That was in 1914. I don't know
when the flume was built. I am familiar with the

amount of water that could be carried by the flume.
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It would carry from three to six second-feet. That

would be 120 to 240 inches according to the State

code, figuring 40 miners' inches to a cu])ic foot. The

flume at different times would carry diff'erent quan-

tities. When it was built, it would carry 5 or 6

second-feet. At the present time, it would probably

carry not more than 3 because it is getting out of

line and out of repair.

I have had occasion to observe the southeast cor-

ner of the Scheer 40 above the present government

lateral. 1 saw the little flume that Mrs. Scheer spoke

about which she built last year to irrigate the south-

east tip. In my opinion as an engineer she could

not irrigate that southeast corner with that flume

because the land lies higher than the flume. She

couldn't irrigate the southwest corner because it

lies on the other side of the coulee. Exhibit 11 is

a notice of appropriation of water by the United

States showing a claim for 2000 cubic feet per sec-

ond out of Crow Creek.

DEFENDANT'S EXHIBIT 11 ADMITTED.
NOTICE OF APPROPRIATION.

The United States of America,

State of Montana,

County of Missoula—ss.

TO ALL WHOM THESE PRESENTS MAY
CONCERN:

BE IT KNOWN, That the United States of

America, under and by virtue of an Act of the Legls-
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lative Assembly of the Stcite of Montana, entitled:

*'An Act authorizing the Government of the United

States to appropriate the water of the streams in

the State of Montana, subject to certain restrictions",

approved February 27, 1905, and acting by and

through H. N. SAVAGE, SUPERVISING EN-

GINEER, thereunto duly authorized by the Secre-

tary of the Interior of the said United Statas [87]

in that behalf, does hereby publish and declare, as

a legal notice to all the world, as follows, to-wit

:

I. That the said United States has a legal right

to the use, possession and control of and claims 2,000

cubic feet per second of the water.s of Crow (^reek in

said county and state, for irrigating and other pur-

poses.

II. That the purpose for which said water is

claimed, and the place of intended use is for the pur-

pose of irrigating 2000 acres of land on the Flat-

head Indian Reservation for domestic uses and for

developing power for pumping and other purposes.

III. That the means of diversion, with size of

flume, ditch, pipe or aqueduct, by which it is in-

tended to divert the said water, is as follows: a

diverting dam where the notice is posted, a canal

20x5 feet leading therefrom and a reservoir and dis-

tributing system to reach the lands to lie irrigated.

The lands to be irrigated lie Tps. 20, 21, 22 N., Rs.,

19, 20, 21 & 22 W. M. P. M.

The development of power is contemplated by

turbines located at suitable points along tlie stream.

IV. That the said United States of America is

the appropriator of said water, and said appropria-
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tion was made on the 27t/i day of December A. 1).,

1909, and said appropriation and the diversion of

said waters is to be effected and consummated by

means of said dam, canal, reserroir and distrihutiny

system.

V. That the said United States also hereby

claims said ditch and the right of way therefor, and

for said water by it conveyed, or to be conveyed,

from said point of appropriation to said land or

point of final discharge, and also the right of loca-

tion upon any lands of any dams, flumes, reservoirs,

constructed or to be constructed, by United States

in appropriating, and in using said water. [88]

VI. That the said United States also claims the

right to keep in repair and to enlarge said means

of water appropriating at any time, and the right

to dispose of said right, water, ditch or said aj^pur-

tenances in part or whole, at any time.

CLAIMING THE SAME, ALL AND SINGU-
LAR, Under any and all laws, National and State,

and in accordance witli the rulings and decisions

thereunder, in the matter of water rights.

TOGETHER WITH ALL AND SINGULAR,
The hereditaments and appurtenances thereunto be-

longing and appertaining, or to accrue to the same.

THE UNITED STATES OF AMERICA,
By H. N. SAVAGE,

Its officer and agent in that behalf and there-

unto duly authorized ))y the Secretary of

the Interior.
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State of Montana,

County of Lewis & Clark—ss.

H. N. Savage, having- been first duly sworn, de-

poses and says that he is of lawful age and an officer

and agent of the United States of America, the ap-

propriator and claimant of the water and the water

right mentioned in the foregoing notice of appropri-

ation and claim, and that affiant makes the said

appropriation of said water and claims the said

water right for and on behalf of the said United

States, as its agent thereunto duly authorized, that

affiant is the person whose name is subscribed there-

to as officer and agent of the appropriator and claim-

ant, the said United States; that he knows the con-

tents of the said foregoing notice and that the mat-

ters and things therein stated are true.

H. N. SAVAGE.

Subscribed and sworn to before me, this 27th day

of December A. D., 1909.

(Seal) JULIUS BARNEY.
Notary Public in and for the State of Mon-

tana, Residing at Helena, Montana.

My commission expires June 19, 1910. [89]

Compared. Indexed.

11551

I hereby certify that I received this instrument

for record on the 29th day of December, 1909, at

2:02 o'clock P. M., and that it is recorded in Vol.
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D. of Water Rights Records of Missoula Count}',

State of Montana, on page 504.

Witness n\y hand and official seal.

(Seal) F. W. KUPHAL,
County Recorder.

By Deputy.

Fees, $2.00 Paid.

Return to E. F. Tabor,

St. Ignatius, Mont.

Of the three ditches of which I spoke, two came

directly from the flume,—that is the flume that di-

vided the Nancy McLeod and Francis McLeod allot-

ments,—and one out of the original ditch that was

shown on the Sperry map made in 1910. The ditch

shown on the Sperry map of 1910 does not cover

the Scheer lands at all. That is the ditch in the

northeast portion and goes across the north portion

of the north 40 of the Alex McLeod allotment.

Cross Examination by Mr. Marlowe.

I say the flume would carry from three to six

cubic feet of water—that would be from 120 to 240

inches. That would be for the purpose of irrigat-

ing the irrigable portion of the Francis McLeod

allotment, the Nancy McLeod allotment and the

south 40 of the Alex McLeod allotment. I would

judge that that was enough water to irrigate those

portions of those allotments. I couldn't say how

many inches of water, supplied from that flume,
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these two ditches carried that went on the land

owned by Mrs. Scheer. We didn't make an exami-

nation of these two ditches to see how much they

would carry. We were making a survey for bene-

ficial use only. That wasn't a beneficial use. There

wasn't any used on her forty. There was no evi-

dence that these ditches had been used on her 40.

They led up to her 40. They stopped at the road.

There was no culvert or means of getting a ditch

across the road. My examination showed that there

were two ditches going up to her [90] east line.

These two ditches could conduct water onto her

land. I don't think they did. There was no indi-

cation although I looked for it. I would say approxi-

mately thirty-five acres of her land can be irrigated.

I would estimate three or four acres in the south-

west corner can't be irrigated, and about two acres

in the southeast corner. You can't irrigate that in

the southwest corner from the present system be-

cause there is a coulee there. It could be irrigated

by building a flume there.

Redirect Examination by Mr. Harwood.

There was no evidence that the ditches I spoke

of crossed the road to the Scheer land nor was there

any evidence that the Scheer land had ever been

irrigated out of those ditches. I couldn't say

whether the ditch from the flume toward the east

line was a ditch to carry waste water or not. It

could have been used for that. The other ditch,
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shown on the hmd farmed by Frank Hamilton,

could have been designed to irrigate a portion of

the Francis McLeod place. Apparently they irri-

gated Francis McLeod 's allotment on the west side

of the gully from that ditch. There was a high

spot on the west of the gully and this ditch ran right

along the top of the high spot, so that they could

irrigate both sides of the Francis McLeod land.

Recross Examination by Mr. Marlowe.

I said that the ditch might be used for carrying

waste water. There was no water ruiming when I

w^as there. I don't know whether the ditch was

used for carrying waste water or for irrigation pur-

poses. Yes, 1 want the court to understand that the

ditches ran down to the east line of her land and

stopped. The way these tw^o ditches are they would

deliver water to the Francis McLeod allotment, two

or three hundred feet east of Mrs. Scheer's land.

It is on tliat line and stopped there.

D. A. CUBBACTE
called as a witness in behalf of the defendant, testi-

fied as follows:

Direct Examination by Mr. Johnson.

My name is 1). A. Cubbage. I am Clerk of the

Court of Lake County at Poison, and as Clerk of

the Court have in mv office the records of the Flat-
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head Irrigation District. Exhibit 12 is the

order [91] creating the Flathead Irrigation Dis-

trict. Exhibit 13 is the amended order creating the

Flathead Irrigation District.

DEFENDANT'S EXPIIBITS 12 and 13

ADMITTED.

EXHIBIT 12

In the District Court of the Fourth Judicial District

of the State of Montana, in and for the

Counties of Lake and Sanders.

In the Matter of the

Formation of the Flathead

Irrigation District.

ORDER.
The above entitled matter came on for hearing

in said (-ourt on the fourteenth day of June, in the

year Nineteen Hundred and Twenty-six, * * *

It appearing to the Court that due and legal

notice had been given of the hearing of said petition

for the formation of said Flathead Irrigation Dis-

trict in the manner required by law, and it further

appearing that said petition substantially complies

with the requirements of Sections 7166, 7167, and

7168 of the Revised Codes of Montana 1921 as

amended, witnesses were sworn and testified on

behalf of the petitioners and the protestants repre-

senting tlie })roposed Mission Irrigation District and
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Stanley Scearee. And it further appearing to the

Court that the lands described in the petition for

the proposed Mission Irrigation District should be

included within and form a separate irrigation dis-

trict as the Mission Irrigation District and that the

same should be excluded from the proposed Flathead

Irrigation District, it is ordered that they be excluded

therefrom in the organization of said Flathead Irri-

gation District. And it further appearing that the

facts in said petition are sustained by the evidence

with the exceptions as hereinbefore stated and that

an irrigation system has l)een constructed or par-

tially constructed by the United States, under the

federal laws, for the irrigation of the lands herein-

after described as a portion of the Flathead Irriga-

tion Project, of the United States, and that the lands

hereinafter described are susceptible to irrigation

from said works and system and that all thereof

will be benefited by irrigation, and that a majority

of said lands are situated in said County of Lake

and the remainder thereof in said County of San-

ders, and that generally the [92] source of supply

from which the lands in said proposed district are

to be irrigated is through the Dry, Mission, Post,

Crow, ^lud. Big and Rollroaring Creeks, Flathead

Lal-:e and Flathead River, Little Bitterroot River

and its tributaries and other smaller streams, with

reservoirs at Little Bitterroot and McDonald Lakes,

Tabor, Xinepipe, Pablo, Horte, Hubbart, Dry Fork

and Kickinghorse reservoirs, providing storage
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capacity to supplement the natural flow of these

streams with canals, ditches and structures consti-

tuting a distribution system, appropriation of the

water having been made for .such purpose by the

agents of the Secretary of the Interior, pursuant to

federal law as aforesaid, and for the purpose of con-

veying and distributing the water to its place of

use, the irrigation works having been partially con-

structed by the United States, and it further appear-

ing that all statements and allegations of said peti-

tion are true with the exception of the errors in

descriptions of lands and names of holders of title

or e^ddence of title hereinbefore stated, and it fur-

ther appearing that fact, right, and justice and pub-

lic necessity and utility require that said irrigation

district be formed of the lands hereinafter described

which are further to be the only lands described in

said petitions or any of them for the formation of

said district w^hich should be included within said

district.

NOW, THEREFORE, said Court does hereby

find, make, and enter this its final order and does

hereby Order, Adjudge and Decree as follows:

1. That due and legal notice of the hearing of said

petition has been given in all respects as required

by law and that said petition and all proceedings

thereunder have substantially complied with the

requirements of said sections 7166, 7167, and 7168 of

the Revised Codes of Montana 1921 and all amend-
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meiits thereof, and that said petition Ije and here])y

is allowed and granted after the amendments as

hereinbefore stated eliminating the aforesaid lands

(including the lands of said Mission Irrigation Dis-

trict) and including in this district the other lands

petitioned to be included therein. [93]

2, That the lands which are to be included and

hereby are included within said Flathead Irrigation

District and which are Ordered, Adjudged and De-

creed to be organized into said Flathead Irrigation

District, are situate, lying and being in the (bounties

of Lake and Sanders, State of Montana, and par-

ticularly described as follows, to-wit:

(Here follow several pages of descriptions of the

lands to comprise said Flathead Irrigation District,

none of which land descriptions however are perti-

nent to this appeal.)

* * '^' the southeast quarter of the northeast

quarter * * * of section thirty ;
* * "

, all

in township twenty-one north of range nineteen west.

* ^ " (Descriptions of lands to be included in

said Irrigation District continue on for some 12

pages.)

(Page 24) * * * 3. That the said District

be, and hereby is divided into tive divisions, as fol-

lows: * * * (these divisions not pertinent to the

issues on appeal). * * *

Page 26 * * " 4. (appointment of live com-

missioners, one for each of the five divisions men-
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tioned in paragraph 3 above—this paragraph not

2:)ertinent to issues on appeal.) * * *

Done in open court, this twenty-sixth day of Au-

gust, in the year nineteen hundred twenty-six.

ASA L. DUNCAN,
District Judge.

EXHIBIT 13.

(Defendant's Exhibit 13 is omitted as not perti-

nent to any issue being raised on this appeal.)

The records of my office disclose an action brought

by the Commissioners of the Flathead Irrigation

District for the purpose of authorizing or approving

a contract entered into by the Commissioners of

that District with the United States government.

That is in action No. 889, started in 1928—when the

District was created. It was brought for the pur-

pose of confirming the validity of the action of the

Commissioners, and in that action findings of fact

and conclusions of law and a decree were entered on

the 10th day of July, 1928, af^rming such contract.

These records disclose that objections were made,

notice given, evidence heard, and that the Court

entered findings of fact, [94] and conclusions of law

and then entered a decree confirming execution of

the contract. 1 have the original decree here as it

wa.s entered in the book.

No Cross Examination.
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D. A. DELLWO
was called as a witness on l^ehalf of the defendant

and testified as follows:

Direct Examination by Mr. Johnson.

My name is D. A. Dellwo. 1 live near Cliarlo, am
Secretary of the Flathead Irrigation District and

have the records in my office of a contract, and also

a snpplemental contract, entered into between the

said di;strict and the United States of America. I

have certified copies of those contracts with me.

Document No. 14 is a copy of the original contract

entered into between the United States and the

District on May 12, 1928. Exhibit 15 is a copy of

the supplemental contract entered into between the

Board of Conmiissioners and the United States on

February 27, 1929. These contracts are with refer-

ence to the as.sumption by the district and the col-

lection, rather, of charges foi' the irrigation of lands

irrigated by the government project within the Flat-

head Iri'igation District. The yearly cost per acre

for operation and maintenance for irrigation of the

lands in the Flathead Irrigation District has been

a])out a dollar. The total expenditure to date for

construction is approximately $45. I am familiar

with land values in that vicinity, have lived there for

sixteen years and have seen lots of land sold, and

lieard x)rices quoted on land. Referring particularly

to the 40-acre tract in (|uestion, 1 know where the

laud is, how it lies, and so forth, and the nature of

it, and would sa}', with a good water right on it, the
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land would be worth $70 or $80 an acre. By good

water right, I mean a good reliable water right.

Without a water right, I would say the land was

worth around $30 or $40 an acre. Exhibit 14 is the

contract testified to by ^Ir. Cubbage which was pre-

sented and approved.

DEFENDANT'S EXHIBITS 14 and 15

ADMITTED.

EXHIBIT 14. [95]

This agreement made this 12th day of May, 1928,

in pursuance of the Act of April 23, 1904 (33 Stat.,

302), and Acts amendatory thereof or supplementary

thereto, and especially the Act of May 10, 1926 (44

Stat. 464-466) and the Act of January 12, 1927 (44

Stat., 945), and between the United States of Amer-

ica, hereinafter styled the United States, acting

by the Secretary of the Interior, and such of the fol-

lowing Irrigation Districts as sign this agreement, i.

e., the Flathead Irrigation District, the Mission Irri-

gation District, and the Jocko Valley Irrigation Dis-

trict, public corporations duly formed under the

laws of the State of Montana, their res]3ective suc-

cessors and assigns, Witnesseth:

1. Whereas the said Act of May 10, 1926, entitled

''An Act Making Appropriations for the Depart-

ment of the Interior for the Fiscal Year ending

June 30, 1927, and for Other Purposes", provides

among other things as follows:

* " * (At this point in the contract there is
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quoted in full all of that paragraph of the Act of

May 10, 1926, 44 Stat., 453, dealing with the ''Flat-

head Reservation'', which begins on page 464 and

extends to page 466 of said Act.)

2. And whereas the said Act approved January

12, 1927, entitled "An Act Making Appropriations

for the Department of the Interior for the Fiscal

Year Ending June 30, 1928, and for other purposes",

provided, among other things, as follows

:

* * * (At this point in the contract is cpioted

in full all of that paragraph of the Act of Jaiuuiry

12, 1927, 44 Stat., 934, dealing with the "Flathead

Reservation", which appears on page 945 thereof.)

3. And whereas the United States is and has been

constructing an irrigation and power system for

the ])enel1t of lands in said Flathead Reservation

embraced within its project for that purpose, and

has been and is operating the same, and now under

said two Acts last mentioned and hereinabove in

part quoted, and under such future appropriations

as may be made therefor by Congress, contemplates

carrying on and completing said system through the

aid in part of the Irrigation Districts which are

parties hereto, which Districts together embrace all

or nearly all of the lands included in said project

except trust patent Indian lands, and as to these con-

templates their inclusion as and when they [96] shall

1)e patented in fee.

4. And whereas the works of said project already

constructed 1)\' the United States have not been paid
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for as yet by the o\^^lers of the lands to be l3enefitecl,

and also certain charges for the operation and main-

tenance of said works remain unpaid, and it is among

the purposes of the formation of the aforesaid dis-

tricts severally to provide for the payment of all

such charges, and all charges of every nature in con-

nection with said project in so far as said project

lands are included wdthin the said districts respec-

tively, and otherwise to assist the United States in

carrjdng on and completing said project.

NOW THEREFORE, In order to carry out the

purpose of the aforesaid Acts of Congress and in

consideration of the covenants herein contained, it

is agreed by each of said districts signing this con-

tract and by the United States with each of said

Districts which sign the same, as follows:

5. Unless and until he shall in the future turn

over the management thereof, the Secretary of the

Interior shall have control and management of said

project and all of the works and rights thereof. He
shall distribute the w^ater of said project between

said districts and the lands thereof, and to lands re-

maining or being placed outside of said districts, and

to lands remaining in said districts but not designated

by him as being assessable thereunder ; and he shall,

from time to time, fix the duty of water for said lands

and all of them and shall apportion the water be-

tween them in times of shortage. He shall have full

power to improve and extend the existing worka of

said project and build new works including pumping
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plants and .either or both a power plant and/or an

electric transmission line, and to apportion the cost

thereof between the said Districts or otherwise as

he shall think equitable and proper, provided only

that the limit of costs for any and all of .said works,

and the construction charges for said project as

assessed against each of said Districts and the lands

therein shall not exceed thoise hereinafter provided

for or those which hereafter may be agreed upon

between the Districts involved and the said Secre-

tary. The Districts executing this contract severally

agree to aid the said Secretary and his agents in

deciding questions of [97] policy concerning said pro-

ject, including those as to construction of works, by

their advi-se and recommendations volunteered by

them or made at his request.

6. The Secretary of the Interior shall have full

power to designate the lands in each of said Districts

which shall be subject to construction and other

charges on account of said project, and no lands not

so designated by him shall be assessed by any of the

said Districts therefor; * * * (Balance of

paragraph 6 not pertinent to issues on appeal).

Y * * *

8. The United States retains in full force all

obligations and liens of, against or upon all and any

lands in said project whether contained in any of

said Districts or not, and of and against the owners

thereof for construction and operation and main-

tenance charges, which it has by virtue of any and
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all laws, contracts or agreements heretofore made,

or otherwise, and retains and shall have the full right

to enforce the same by shutting off water or other-

wise as it shall see fit.

Q * * *

10. Within the limits of cost hereinafter fixed

for the several districts, depending in each instance

upon their signing this contract, the United States

wdll make such improvements and extensions of the

irrigation system of such project and such power

development in connection with the same as or may

be authorized and appropriated for by Congress;

but to the extent only that the Secretary of the In-

terior may determine the same to be feasible and

for the best interests of said project and the Districts

and lands affected.

11. Construction costs, repayment of which is

provided for by this contract, shall embrace all ex-

penses of whatever kind incurred by the United

States on account of said project, * * * and

shall include all accruals and unpaid operation and

maintenance costs and penalties which Congress may
authorize to be consolidated with construction

charges, and shall include the cost of labor, material,

equipment, engineering, legal work, superintendence,

administration, overhead, rights of way, property,

electrical energy, and damages of all kinds; and to

[98] determine the amount of such costs, the books

and records of the United States relating to the Flat-

head Irrigation Project, subject to the approval of
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the Secretary of the Interior, shall be accepted as con-

clusive, and such costs, unless and until greater costs

are agreed to by future contracts, shall be limited,

within the Flathead Irrigation District, to $65.00 per

acre of land designated by the Secretary of the In-

terior as irrigable and assessable under said Project;
* * *

12. Within the limit of costs thus fixed, each of

said Districts agrees to repay to the United States

all construction costs heretofore or hereafter incurred

on behalf of lands thus designated within its boun-

daries, and agrees that the decision of the Secretary

of the Interior as to the proper apportionment of

such, and any and all charges between the several

Districts and between lands within said Districts and

lands in said project remaining or being placed out-

side of said Districts, and between trust patent Indian

lands and other lands in said project, shall be final

;

-X- * * rj^YiQ net revenues derived from the opera-

tion of the power plant or power transmission line, or

both, or from the sale of power and from the rentals

of power sites or interests therein, and from the

rentals of the Newell Tunnel and water rights held

for power purposes and from the rentals or revenues

derived from power development of any sort

made hy or on account of said project, shall be

used to reimburse the United States in the follow-

ing order: First, to liquidate the cost of the

power development ; Second, to liquidate the payment

of the deferred obligation on the Camas Division;
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Third, to liquidate construction cost on an equal per

acre basis on each acre or irrigable land within the

entire project to the extent that said lands shall be

designated by the Secretary of the Interior as subject

to the obligation to pay for and be assessed on ac-

count of the cost of such power development; and

Fourth, to liquidate operation and maintenance costs

of lands within said project and obligated and assess-

able thereunder. * * *

13. Payment of operation and maintenance

charges shall be made annually in advance of each

irrigation season ; * * * [99]

14. * * * All construction, operation and

maintenance costs, * * * on said project, shall be

and are hereby made a first lien against all lands

within the project, which lien upon any particular

farm unit shall be released by the Secretary of the

Interior after the total amount charged against such

unit shall have been paid, and a recital of such lien

shall be made in any instrument issued prior to such

release by the said Secretary. The said Districts do

hereby recognize and acknowledge the existence of

such lien. Pending the issuance of public notice, the

construction assessment shall be at the same rate here-

tofore fixed by the Secretary of the Interior, but

upon issuance of public notice, the assessment rate

shall be 21/2 per centum of the balance unpaid of the

construction cost per irrigable acre, payable annually

in addition to the net revenue derived from operation

of the power plant or derived otherwise from power
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development as hereinbefore provided, of the total

unpaid construction costs against each unit or legal

subdivision at the date of said public notice, and

payments shall contimie at that rate until all con-

struction charges and costs incurred after a.s well

as before the issuance of said notice shall have been

paid in full. The public notice above referred to

shall be issued by the Secretary of the Interior upon

completion of the construction of the power plant, or,

if said power plant shall not be l)uilt by the Secretary

of the Interior, said notice shall be issued on Novem-

ber 1st, 1928, or on such other elate as may l)e fixed

Ijy law or by the written order of the Secretary of

the Interior.

15. Operation and maintenance charges not con-

solidated with construction charges as hereinabove

provided for shall be paid as now provided by law

and by rules made or to be made thereunder by the

Secretary of the Interior. Operation and mainte-

nance charges shall be determined and apportioned

by the Secretary of the Interior, and in apportioning

the same, the said Secretary, if he deems it wise, may

make different charges for lands in the different

parts of the project, i. e., the Camas Division, the

Jocko Division and the ^lission Division, or for any

part thereof. [100]

16. The Secretary of the Interior shall have full

power to refuse to designate as lands to be retained

in and be assessable under the said Irrigation Dis-

tricts or any of them, or to enjoy the benefits of lands
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within said Districts and the future developments

of said project and the benefits to be enjoyed under

this contract, any lands in excess of one hundred

sixty acres, the owners thereof refuse or fail to enter

into a contract with the Secretary of the Interior

for the disposal of such excess holdings as herein-

above provided for ; or any lands the owners of which

now claim, decreed or fully or partially paid-up

w^ater rights for, and who refuse or fail to agree hy

contract with the Secretary of the Interior that

their lands shall l:;e brought into or retained in the

District within the exterior boundaries of which

their lands are or may be included, and shall ])c

subject to all obligations of lands in said District;

provided, however, that if the Secretary of the In-

terior shall find it feasible so to do, he ma}^ consent

to the admission of such lands upon terms that he

deems just and equitable.

17. Each of the said Irrigation Districts prom-

ises and agrees that it will levy annual assessments

against the lands within its borders, designated by

the Secretary of the Interior as assessable as here-

inabove provided, in such amounts that the total

thereof shall not be less than the aggregate amount

of the obligations due or estimated by the Secretary

of the Interior or his agents to become due the

United States, and from time to time as occasion

may require will cause to be done whatever may

be legally necessary to be done by it or its officers

and agents in order to procure and insure in each
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year tlie due assessment, le^y and collection of an

amount sufficient to discharge all obligations of this

contract, and will comply promptly with all the

provisions of the laws of the State of Montana for

the assessment, levy and collection of taxes necessary

to carry out this contract.

-| Q * * * * *

-|Q *****
20. * * * * * [101]

21. Title to all works and rights in connection

with said project now existing in the United States

shall so remain unless and until otherwise provided

by law.

22 * * *

23. There is given and reserved to the Secretary

of the Interior the right to make regulations and

to modify the same in his discretion, in general har-

mony, however, with this contract, to the end that

the true intent of the law and of this contract shall

be carried into full effect.

r) i *****
25. The execution of this agreement shall be

authorized by the qualified holders of title or evi-

dence of title to lands of the said District as pro-

vided by hnv. Thereafter, without delay, the Boards

of Commissioners of the Districts shall levy a special

tax or assessment on all the lands of the Districts

foi' the l)enetit of which said Districts were organized,

sufficient in amount to pay all sums agreed in this

contract to be paid by the Districts to the United
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States, and if directed so to do by the Secretary of

the Interior shall prosecute a proceeding in Court

for a judicial confirmation of the organization of

the Districts, the making of this agreement, and

the confirmation of a special tax or assessment suf-

ficient in amount to carry out the terms and con-

ditions of this agreement. The United States shall

not be obligated to make any expenditure hereunder,

until a confirmatory judgment in such proceeding

shall have been rendered ; and, if ground for appeal

from such judgment shall have been laid, until de-

cision favorable to the contract shall have been

finally made. The Districts shall furnish the United

States, for its files, certified copies of all proceedings

relating to the organization of the Districts and

to the authorization of this agreement.
O/^ *****
This agreement shall inure to the benefit of and

be binding upon those of the aforesaid Irrigation

Districts which execute the same, and their succes-

sors and assigns, and the United States and its

assigns. [102]

IN WITNESS WHEREOF the parties have

hereunto signed their names the day and year first

above written.

THE UNITED STATES OF AMERICA,
Executed subject to the conditions below stated.

By JOHN H. EDWARDS,
Assistant Secretary of the Interior.

FLATHEAD IRRIGATION DISTRICT,
By A. B. INKSTER,

President.
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MISSION IRRIGATION DISTRICT,
By

JOCKO VALLEY IRRIGATION DISTRICT,
By

Attest

:

DENNIS A. DELLWO, Secretary.

Attest

:

Secretary.

Attest

:

Secretary.

Approved as to form: Dec. 16, 1927.

(Signed) JOHN H. EDWARDS,
Assistant Secretary.

Nov. 24, 1928.

The execution of this agreement by the Secretary

of the Interior is conditioned upon the execution by

the Flathead Irrigation District of a supplemental

contract complying with the provisions of the amend-

atory legislation affecting the Flathead project,

namely, the Act of March 7, 1928. (45 Stat., 212-

213).

(Signed) JOHN H. EDWARDS,
Assistant Secretarv of the Interior.

EXHIBIT 15.

SUPPLEMENTAL CONTRACT.
This supplemental contract made this 27th day

of February, 1929, in pursuance to the Act of April
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23, 1904 (33 Stat., 302) and acts amendatory thereof

or supplemental thereto, and especially the Acts

of May 10, 1926 (44 Stat., 464-466) January 12,

1927 (44 Stat., 945) and [103] March 7, 1928 (45

Stat., 212-213), by and between the United States

of America, hereinafter styled the United States,

acting by the Secretary of the Interior, party of the

first part, and the Flathead Irrigation District, a

public corporation duly organized and existing

under the laws of the State of Montana, hereinafter

referred to as the District, party of the second

part, their respective successors and assigns, WIT-
NESSETH:

1. WHEREAS, subsequent to the approval by

the Department of the form of contract on Decem-

ber 16, 1927, subsequently executed by the District

and the United States, the Act of March 7, 1928,

last above mentioned, became a law, and provides,

among other things, as follows

:

* * * * (At this point in the contract is quoted

in full all of that paragraph of the Act of March 7,

1928, 45 Stat., 200, dealing with "Flathead Reser-

vation, Mont.", which appears on pages 212 and 213

of said Act.)

2. WHEREAS the contract between the United

States and the District bearing the signature of the

District as of May 12, 1928, and of the United

States as of November 24, 1928, does not specifically

refer to this latter mentioned Act of March 7, 1928,

though it was the intent of the parties thereto to

define the respective rights in said contract, and with
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this end in view the provisions of that contract are

broad in their scope; and

3. WHEREAS it is and was the intent of the

respective parties to said contract to comply fully

with the several acts of Congress that were or may
be enacted affecting the rights of the parties thereto,

NOW THEREFORE, in order to more clearly

define the respective rights of said parties to the

contract, and to remove any ambiguity in respect to

such rights with a view to facilitating the carrying

out of the provisions of all of said acts of Congress,

and in consideration of the covenants herein and

in the existing contract, it is agreed by the United

States and said District as follows:
A * * * * *

5. It is mutually agreed between the parties that

the public notice to be issued as required by Sec-

tion 14 of said contract, on November 1, 1928, or

on such other date as may be fixed by law or by the

written order [104] of the Secretary of the Interior,

shall be issued by the said Secretary of the Interior

on the 1st day of November, 1930, and, as provided

in said Act of March 7, 1928, said public notice

shall include, in the total construction cost charge-

able against any individual farm unit or private

holdings, all past diie construction charges assessed

against such unit or holdings, and in addition shall

cover into construction costs the operation and

maintenance assessments for 1928 irrigation season

and all undistributed operation and maintenance
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cost, all of which cost shall be collected by said Dis-

trict as provided for in the existing contract.

6. The payment of delinquent operation and

maintenance assessments or charges, including all

interest and penalties assessed against individual

farm units and private holdings that accrued prior

to December 31, 1928, is hereby extended to June 30,

1934. The principal sum thus extended as and of

the date of December 31, 1928, shall bear interest

in lieu of the then existing interest or penalties at

the rate of 6 per centum per aimum until paid. On
all such delinquent charges, exclusive of accrued

penalties or interest so extended the District shall

assess sufficient additional sum over and above other

assessments against the lands on which such charges

have been extended to assure payment annually of

the interest herein provided for, the payments

thereof to be made to the United States as other

payments due to the United States by the District.

On July 9, 1934, the District shall assess, in addition

to other assessments including the 6 per cent in-

terest, against the lands on which the operation and

maintenance obligations have been extended a sum
equal to 20 per cent of all such charges hereby ex-

tended, including principal, interest and penalties

which shall be in addition to the current assess-

ments levied against the land, and each year there-

after a similar assessment shall })e levied by the

District against all lands on which extension of time

has been granted herein until the total back indebt-
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edness due the United States shall have been

liquidated.

7. On or before June 15, 1929, the United States

will furnish the District with a list showing (a) the

farm units and separate holdings of private lands

within the district upon which there are delinquent

water charges for 1928 or previous years; (b) the

amount of such delinquent charges for each of said

farm units on private holdings, and (c) the

amount [105] of penalty and interest thereon to

December 31, 1928. Beginning with the year 1934,

and continuing each year thereafter until the total

of the delinquent charges of this character shall

have been paid in full, the United States will fur-

nish the District on or before June 15 each year a

similar list showing the revised or corrected amounts

for each year. On or before June 15 of each year,

])eginning with 1929 and up to and including the

year 1933, the United States will furnish the District

with a list showing the amount of interests and

penalties due and payable on these deferred obliga-

tions. The District agrees to levy a sufficient sum

to assure the collection of all such sums, and to pay

same over to the United States in accordance to and

in compliance with covenants in the existing con-

tract, and as herein defined.

Q * -X- * * -Jt

This agreement shall imire to the benefit of and

be binding upon the Flathead Irrigation District

and its successors and assigns, and the United

States and its assigns.



142 C. J. Moody vs.

(Testimony of R. W. Lincoln.)

IN WITNESS WHEREOF the parties have

hereto signed their names the day and year first

above written.

THE UNITED STATES OF AMERICA,
By JOHN H. EDWARDS,

Assistant Secretary of the Interior.

FLATHEAD IRRIGATION DISTRICT,
By A. B. INKSTER,

President.

Attest

:

D. A. DELLWO, Secretary.

Approved as to form: Feb. 23, 1929

(Sgd.) JOHN H. EDWARDS,
Assistant Secretary.

Cross Examination by Mr. Marlowe

I have lived within ten or eleven miles of this

land. I don't own farm land in the immediate vi-

cinity of this particular piece of land.

R. W. LINCOLN

was recalled as a witness for the defendant and

testified as follows: [106]

This sketch is a fair representation of the lands

in the ditch that were spoken about yesterday. It

was prepared by me. I made a statement of the

amount of water the flume would carry. I nevei'

saw the flume carrying water or measured it while

it was carrying water. I ba.'^ed my calculations
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yesterday on the size and slope of the flume at the

time 1 made the survey. There was no ditch run-

ning north from the flume at that time. There was one

running south on the Francis McLeod allotment. That

is a representation of the way the ditch ran. There

is a knoll directly south of the end of the flume that

slopes to the east and west and south. There is

about eight acres in that knoll. 1 should say that

the size of the ditch from the acreage there was

not great enough to carry more than sufficient water

to irrigate the acreage we just spoke of. We have

l)een talking about the Francis McLeod allotment,

not the Scheer prope;rty. In my opinion these

ditches would irrigate about the acreage of the

Francis McLeod allotment on this knoll that has

been described.

A. J. BROWER,
being called as a witness on behalf of the defend-

ant, testified as follows:

Direct Examination by Mr. Johnson.

My name is A. J. Brower. I live at Poison, Mon-

tana. 1 am familiar with the land that has been

described and illustrated on the map as the Frank

McLeod land. I owned tliat land. 1 bought it in

1911. 1 sold it about two years ago. During the

time I owned that land, I irrigated from what has

l)een testified to as the McLeod ditch. At the time
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I bought the Frank McLeod allotment the ditch was

in poor shape, starting out of Crow Creek and

running down to about a mile; there is a sharp

advance out of the mouth of the canyon and then

it strikes in here to a flat piece of land; there is

another creek here and this is level, then runs along

the side of the road. The bottom of the ditch down

in here, after it comes across the flat—I can't say

how much—it would carry a small amount of water.

By spreading, we could irrigate parts of our

eighties. I had the south half of the Frank McLeod

land and the Nancy McLeod land. There was no

flume there at the time I bought the land. At that

time I could irrigate part of the Nancy McLeod

land from the ditch as it existed at that time. I

could not irrigate the west [107] side; that is higher.

Outside of the Nancy McLeod allotment, there was

water flowing on, at that time, to the premises

known as C. A. Narnst's. I don't think Narnst

owned it at that time. There was water flowing

through this ditch at the Narnst place, enough to

irrigate approximately flfteen or twenty acres.

There was no continuation of the ditch over onto

the Sclieer land. There was water running across

the road somewhere on the Alex McLeod land. That

is something I assume because I irrigated this hill

which was gravelly. The water would run on back

over this collection ditch and across the road, and

at various time I put a culvert across there. This
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culvert crossed both the Nariist and McLeod 40,

and was waste water from my irrigation. This line

marked "tiume" (referring to Defendant's Exhibit

7, a blue print) ; that is a tlume l)uilt l)y me and

some other members of tlie ditch company, except

this portion of about 150 feet, which I l)uilt a year

later. This Hume, which runs across the south part

of the Nancy McLeod allotment, was built by me,

in 1914, I believe, to get water to the hill on the

west part of the Nancy McLeod allotment. 1 wasn't

able to get water there sufficiently to irrigate it be-

cause the tlume was too low at the west end, so I

had to build an extension of the tlume northward

about 150 feet. I tried to irrigate that hill, but I

could never quite do it. In addition to my irriga-

tion, no water amounting to anything ran across

the road on the Inez F. Scheer 40. There was some

water used on the Francis McLeod allotment. When-

ever I wasn't irrigating on the hill, any water at

the end of the Hume they took down on the Fran-

cis McLeod allotment. I allowed them to use it.

The new headgate was put in at the head of the

McLeod ditch when we reconstructed it. I couldn't

say what year—several years after the tlume was

built in 1914. We got through pretty well except

in low places. After the headgate was put in, I did

not have sufficient watei- to irrigate the Nancy

McLeod allotment. I could never get it through the

flume. I onlv used the flume when I wanted to irri-
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gate the hill. After the headgate was put in, there

was some difference in the amomit of the water

delivered through the McLeod ditch. There w^as

never any great amount going beyond my land

through any ditch, after the new headgate was put

in. I am acquainted with the value of the Inez F.

Scheer land. In my opinion that land without water

is worth around $30 an acre. With a good and suffi-

cient water right, the Departmental water right,

that particular piece is worth $80 an acre. [108]

Cross Examination by Mr. Marlowe.

The ditch was repaired about 1919, somewhere

around then, I can't remember. To the best of my
recollection not all of the users of the water from

the ditch contributed. To my best recollection Mrs.

Scheer did not contribute. I heard her testimony

yesterday, but I have no recollection of it. I don't

recollect that she paid me $1.20 an acre for her part

of the work. I don't believe she did. No, the in-

strument isn't in my writing, not signed. E. A.

Podgin's name is signed to it. It is a receipt to her

dated 1920. I don't recognize that as being a part

of the construction of the ditch. It may have been,

but it isn't my writing or signed by me. The fel-

low who signed the receipt is a man who worked

in the bank for me. I think I wrote a letter to

Mrs. Scheer in April, 1919, saying that she had a

superior water right and asking her to join with

us in doing tliat work. The receipt would indicate
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that she paid for her share of the work, hut I have

no recollection of it. I would not say that she didn't

pay the money. The ditch was all filled up with

logs and hy the use of stock on other parts of the

land where it went through; and it wouldn't carry

any water and it had been washed out where other

streams had come across it. The work was com-

23leted and sometimes all of those who w^ere entitled

to water out of the ditch were able to get it. We
would divide it, express time when w^e used it. The

ditch never carried enough at any time so we could

all irrigate. A portion only of the ditch had a

steep fall.

I can't recollect any ditch that was ever built

to Mrs. Scheer 's place, although at one time there

was a tenant on there, by the name of Frank some-

body, who did irrigate a portion of the land around

the buildings. I never saw any ditches on her

place. I lived up there about 19 years. I was last

over the place about a year and a half ago. I

never say any ditch going to or running on her

place—carrying water to her place, except that I

can remember that Frank Behrens was occupying

it and had a garden or something around the build-

ings. There are ditches going to the Alex McLeod
allotment. One of the new ditches runs across the

north as indicated there by the map. I never knew of

any portion of her land being irrigated from that. I

have been over it many times. There never was any ir-

rigation except the portion that was in the bottom a-
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long the flat; that's a hill, from there on. The ditches

indicated on the map have not and never [109]

did convey any water to my recollection to Mrs.

Scheer's place, except once prior to a year and a

half ago. The reason we asked her to contribute to

the cleaning out of the ditch we asked everybody

to contribute and there never was any ditch on this

piece of land that Mrs. Scheer owned. The same

with Marengo's, and the same with the rest of them,

everyone that claimed a water right on the ditch.

I can't tell you why she paid $1.25 an acre for

cleaning out the ditch if she had no way of getting

water on her place.

Redirect Examination by Mr. Johnson.

It was six or eight years ago when Frank Behr-

ens was irrigating the small garden there. I can't

fix the time any more definitely. He wasn't living

there at the time. He was living in town, but there

was a little set of buildings in one corner, and he

was farming the place; had it in garden. I won't

swear that was some of the overflow water I men-

tioned that went over across the road—whether I

turned it out in the headgate and let him have it,

or whether somebody else let him have it. I know

he irrigated a little that year.

C. J. MOODY,
being called as a witness in behalf of defendant,

testified as follows:
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Direct Examination by Mr. Harwood.

I am Project Manager of the Flathead Irrigation

Project. I came there first in 1911, until the fall

of 1912 ; came back in 1915 and have been there

since that time. I am familiar with the lands that

have been discussed in the testimony. I have had

occasion to superintend the surveys that have l)een

made on those lands. I have seen the intake of the

Frank McLeod ditch on Crow Creek. It is about

a mile above the government takeout. The gov-

ernment has never interfered with the taking out

of water or the running of water through the ditch,

except during the construction of the canal in the

fall of 1910 and in the spring of 1911. In construct-

ing this canal, we closed the ditch for a period as

testified by Marengo; and they were deprived of

domestic water, that is during the winter season of

1910 and 1911. The flume was built across there

early in 1911, and in the fall of 1924 we again

crossed that point in the enlargement of the canal

and replaced the flume in a very short interval.

This w^as after the irrigation season was over. We
replaced the flume with a new and better structure

and it is in good condition, works winter and sum-

mer. The replacement was before [110] Mrs. Scheer

owned the land. Mrs. Scheer has never at any

time made any complaint about my depriving her

of any water.

I would say that the Frank McLeod ditch woidd

carry, after it got down to the Nancy McLeod al-
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lotment, and before it hits the flume, about 100

inches. I have seen water runinng through the

flume, but have never measured it. No, I have not

determined how much came out of the far end of

that flume. There is a ditch runing out here which

was used by Frank Hamilton ; that is in the Francis

McLeod allotment. Hamilton has a ditch running

out on the knoll and he irrigates this land and

generally farms that for some crop which he puts

up, and he plow^s up the ditch when he cuts the

crop and opens it up again in the spring. He is

not opposed to Mrs. Scheer getting the water from

that ditch. He plows it out for her to use if she

wants to. I have never seen any irrigation of any

kind on the south 40 of the Alex McLeod allotment,

the present holding of Mrs. Scheer. There has

been irrigation on the north 40, but not recently.

That was irrigated near the north side. They used

to have hay in out there. It was irrigated out

of the ditch running down the coulee without going

down the flume at all. The coulee I refer to is on

the Nancy McLeod allotment. It continues on

through the north 40 of the Alex McLeod allotment,

and water runs there all the time. I should judge

about eleven and a half acres were irrigated in that

north 40. It wouldn't be possible to irrigate land

down on the south 40, now owned by Mrs. Scheer,

from the ditch crossing the north 40 of the Alex

McLeod allotment. The logical place to irrigate is

from this point here, and this point over where the
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goveriiineiit lateral comes. During the survey no

ditches were disclosed running from this coulee

south toward the Scheer place. I am quite sure

that the Scheer place has never been irrigated from

this upper ditch. As an engineer, I would say that

the southeast tip of the Scheer place could not be

irrigated out of the flume which takes across the

road near the southeast corner of the Scheer place.

The most that you could irrigate, I would say would

be a half an acre or perhaps a (piarter of an acre

above the government lateral. It couldn't be done

out of the present structure. It is made out of

lumber and it wouldn't carry. It leaks badly. The

southwest corner of Mrs. Scheer 's land could not

be irrigated from any ditches constructed at pres-

ent, or that have been referred to in her tesimony,

and no attempt has ever been made to irrigate [111]

it that I could see. The Scheer land could not have

been irrigated prior to the building of this flume

by any ditches then existing that I ever saw or

knew about.

I couldn't tell about the price of land sold. I

have heard the farmers talk about the value. Mr.

Narnst ; I heard him say he expected to sell his

land for $100 an acre with water. I think it would

be safe to say about $40 an acre without water.

The Scheer land is better situated with regard to

frost than other parts of the project, being on the

slope where the morning sun doesn't hit it. The
season is longer. The frost will come out of it
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quicker. The chief advantage is rainfall near the

mountains. It is close along the Mission Range

where the rainfall is more than farther out from

the mountains, and in that country within the

big dry-farm wheat belt of the reservation. As-

suming that there was an adequate supply of water

available for the Scheer lands, without water I

would say the extreme price as added value for a

perfect water right would be $50. Mrs. Scheer 's

lands are in the Flathead Irrigation District. The

difference in value between Mrs. Scheer 's land with

the government water right and with an assumed

private water right would be not more than $30.

Cross Examination by Mr. Marlowe

Assuming that Mrs. Scheer has already paid

$100 an acre for the land and is about to pay the

government $65 an acre more, that would make

her land cost more than she could sell it for. I

talked to Mr. Narnst about the value of his land.

He owns the north half of the Alex McLeod allot-

ment. He has a right, out of this same ditch, which

is recognized by the government for 11.4 acres.

The water right doesn't go by inches. The gov-

ernment adjudication is based on the distribution

of acre-feet. The Frank McLeod allotment has

water rights out of the McLeod ditch recognized

by the government; also the Nancy McLeod allot-

ment, the Francis McLeod allotment, owned in

part by Frank Hamilton, and the three Marengo
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allotments below there. You ask why the govern-

ment recognized the water rights in the allotments

just referred to, and does not recognize the water

rights on Mrs. Scheer's land. The basis of adjudi-

cation was unnecessary prior to the date of appro-

priation by the United States. The first appropri-

ation was in 1909. I haven't seen [112] any testi-

mony that indicates that any of her land was irri-

gated prior to 1910. I am quite sure that none of

the Scheer property was ever irrigated from this

ditch that goes into the Narnst land, because there

are no signs of ditches coming back through there.

The ditches might be obliterated. The land there

is dry farmed. It is not irrigated. It is dry farmed,

cultivated each year by the owner. No, I couldn't

say positively that none of the Scheer property

was ever irrigated from the north ditch that comes

into the Narnst land. This ditch that comes down
through here on the Francis McLeod and Nancy Mc-

Leod allotment carried 100 inches; that is after it

passes the Julia McLeod allotment and the Frank

McLeod allotment. Below that point there are

about 110 acres to be irrigated and the ditch will

carry 100 inches of water. The water running in

that ditch was going on down the coulee. Yes, I

have seen it being used on this ridge here by Frank

Hamilton and by Brower or his lessees. These

ditches lead out onto the land. You ask are there

any ditches now out onto Mrs. Scheer 's land; there

is an old ditch right down here beside the road, and
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an old ditch,—there is a wooden culvert right in

there and a ditch leading just about the way that

shows. It is pretty hard to say how old they are.

They have grown up to grass. They might be fif-

teen years old. I haven't ever seen her use these

ditches for irrigation or seen the water conveyed

to her place. For the last four or five years I have

been by there quite a lot, because we have been do-

ing work on a government job in that vicinity.

I don't know that these ditches ever conveyed wa-

ter to her land for irrigation purposes. No, I

don't know that they did not;—I say that I don't

know that they did. There is a little knoll on the

southwest corner of her land and it might be pos-

sible to irrigate a quarter of an acre more than is

irrigated by the government ditch. The government

lateral was constructed in the fall of 1924 and

the spring of 1925. We didn 't divert any water from

the McLeod ditch. Yes, I deny in my answer that

she or any of her predecessors ever had any water

right up there. The government recognizes a right

in the Frank McLeod allotment, the Nancy McLeod
allotment, Francis McLeod, and part of the Alex

McLeod, and the Marengo's and Julia McLeod 's

allotments. We sent her two bills for 1926 and

1927 for both operation and maintenance. In 1928

there was no charge for operation and maintenance

and since that time the District has collected the

operation and maintenance. [113] It is a fact that

these charges have been suspended by signing the
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contract, and eventually will have to be paid. That

is why we are not sending any charges now. They

are suspended, to collect over a perior of ten years.

Eventually all of them will have to be paid, both

for construction and operation and maintenance.

You ask if I deny that she has any water right

there; I go on the report of the committee which

was approved hy the Secretary of the Interior with

reference to her water right. That is the only thing

that I have ever said in regard to that; that is the

basis of my statement to Mrs. Scheer, or anyone

else, in regard to her water right; that is the adjud-

ication of the committee that she had no water

right.

Redirect Examination by Mr. Harwood

There was no bill for operation and maintenance

in 1928 because the operation and maintenance cost

was added to the construction cost, for the Flathead

Irrigation District, and no bills sent to anyone. No,

it was not my duty, it was the duty of the Flathead

Irrigation District to collect them. I have no orders

or any authority to collect money from Mrs. Scheer,

other than that I indirectly get it through the Flat-

head Irrigation District collecting it first. I am not

attempting to collect any bills from Mrs. Scheer,

particidarly the ones mentioned in the complaint

for 1926 and 1927; no, no operation and mainte-

nance bills. We send out the construction bills for

repayment of the construction cost, at the rate of

fifty cents per acre. We send those out from my
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office. The District doesn't begin to collect for

construction until 1931, We estimate that the

amount expended on the project, according to the

definitions of the contract, to be $45 an acre by

November 1, 1930.

None of the Scheer lands could have been irrigat-

ed from any source prior to the building of the

flume in 1914, except from some other way, from

coming back from this coulee which might have

got part of the land. To my knowledge, there was

no such thing constructed. I was up there frequent-

ly when the survey was made and I never saw any

such ditch, and none is indicated by the survey. I

am in charge of all the records of those surveys. I

am not demanding payment of any charges what-

soever from Mrs. Scheer. The construction bills

are sent out. There is no penalty in the way of

interest if they are not paid; and if they are not

paid the new contract provides that the construc-

tion cost shall be assessed in the full amoimt so that

there will be no penalty for parties that have

paid [114] partial amounts. I have never at any

time interfered with any water going to Mrs.

Scheer 's land. I have never made any representa-

tions to other people that Mrs. Scheer did not have

a water right nor any statements about her water

rights except in this way: as an inquiry came to

me in regard to what water rights she had received

from the adjudicating committee, I simply gave

them the report of that committee that the land

didn't have a water right. And when I speak of
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a water right, I do not mean legal title to so much
water; I mean a free and paid-up water right from

private sources, exempt from charges by the gov-

ernment.

Recross Examination by Mr. Marlowe

Until 1928, at the time this complaint was filed,

I was endeavoring to collect charges for construc-

tion and operation and maintenance.

CHARLES E. COE,

being called as a witness in behalf of the defendant,

testified as follows:

Direct Examination by Mr. Harwood
I am superintendent of the Flathead Indian Res-

ervation and have been since March 1921. I have

heard the testimony in the course of this trial, and

I am familiar with the land owned by Mrs. Scheer.

I am a member of the conmiittee that made an in-

vestigation of the lands owned by Mrs. Scheer. We
did not find that the lands owned by Mrs. Scheer

had ditches at any time prior to the building of the

flume in 1914 from which her land could have been

irrigated.

DEFENDANT'S EXHIBIT 16 ADMITTED.
119392-08 4-182C tyr

5426-08 I. O.

1104.

THE UNITED STATES OF AMERICA,
To all in whom these presents shall come. Greet-

ing:
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WHEREAS, There has been deposited in the

General Land Ofifice of the United States a schedule

of allotments approved by the Secretary of the

Interior, June 20, 1908, whereby it appears that

ALEX McLEOD, an Indian of the Flathead tribe

or band, has been allotted the following-described

land:

The east half of the northeast quarter of Section

thirty in township twenty-one north of Range nine-

teen west of the Montana Meridian, Montana, con-

taining eighty acres:

Fee Patent Issued:

Letter No. 736381-17

Patent No. 606288. [115]

NOW KNOW YE, That the UNITED STATES
OF AMERICA, in consideration of the premises,

has allotted, and by these presents does allot, unto

the said Alex McLeod the land above described, and
hereby declares that it does and will hold the land

thus allotted (subject to all statutory provisions

and restrictions) for the period of twenty-five

years, in trust for the sole use and benefit of the

said Indian, and at the expiration of said period

the United States will convey the same by patent

to said Indian, in fee, discharged of said trust and
free from all charge and incumbrance whatsoever,

if said Indian does not die before the expiration of

the said trust period ; but in the event said Indian

does die before the expiration of said trust period
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the Secretary of the Interior shall ascertain the

legal heirs of said Indian and either issue to them

in their names a patent in fee for said land, or

cause said land to be sold for the benefit of said

heirs as provided by law. And there is reserved

from the lands hereby granted, a right of way there-

on for ditches or canals constructed by the author-

ity of the United States.

IN TESTIMONY WHEREOF, I, Theodore

Roosevelt, President of the United States of Amer-

ica, have caused these letters to be made Patent,

and the seal of the General Land Office to be here-

unto affixed.

GIVEN under my hand, at the City of Washing-

ton, the eighth day of October, in the year of our

Lord one thousand nine hundred and eight, and of

the Independence of the United States the one hun-

dred and thirty-third.

By the President: THEODORE ROOSEVELT,
By M. W. YOUNG, Secretary.

H. W. SANFORD,
Recorder of the General Land Office.

Recorded Patent No.

(Seal)

I am familiar with the value of the land in the

neighborhood of Mrs. Scheer and throughout the

reservation, with and without water right. I am
familiar with the price of lands that have the ex-

emption from the payment of government charge,

like portions of the Frank McLeod, Julia McLeod
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and Nancy McLeod allotments. I am also familiar

witli the selling price of the lands which are prop-

erly classified as dry land. As dry land I would say

the Scheer land to be worth about $30 an acre. With

a water right such as this alleged private right

from the old McLeod ditch I would estimate the

value of the Scheer land at about $75 an acre. I

estimate the value of [116] the Scheer lands with

the government water right at about $50.00 an acre.

As a matter of computing it in figures—in actual

fact in selling land, the difference between the value

of the land with the government right and the land

with a private right is about $25. In a government

right they have a long series of years to pay, and

with a private right it has to be paid all at once.

Alex McLeod is alive. He lives near Round Butte.

I haven't seen him lately.

Cross Examination by Mr. Marlowe.

I don't know what effort the plaintiff has made

to get him (Alex McLeod) here. I have no knowl-

edge as to when the flume was built, only what I

heard, your testimony. It was built before I came

to the country.

W. C. LARSEN
was called as a witness in behalf of the defendant

and testified as follows

:

Direct Examination by Mr. Harwood

My name is W. C. Larsen. I live at Charlo, Mon-

tana ; have lived there for seven years. I am Immi-
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gration Agent for the Northern Pacific Railway.

I have been occupied with the sale of real estate in

that region of the reservation for ten years. I

started in 1920, as general manager for the Great

Western Land Company ; was with them two years

;

the l)alance of the time I have been with the North-

ern Pacific Railway; I started in the land business

in 1912. My duties as Immigation Agent for the

Northern Pacific Railway are to get settlers, bring

them in, sell them land and locate them. I am fa-

miliar with the land in the neighborhood of Mrs.

Scheer 's land. The value of that land without wa-

ter is not more than $30 an acre. That land with

the so-called private water right would be worth

around $50 an acre. With a government water

right it is worth exactly the same. To explain how
I calculate that—with the government water we
have the advantage of storage water later in the

season; we have a warmer water; storage water is

usually warmer and better for irrigation than the

cold mountain streams. There is no storage water

in the Frank McLeod system that I know of. It

comes from the mountain stream directly, and the

government system comes from a storage reservoir.

I would say that the water from the government

system is more desirable for irrigation. [117]

Cross Examination by Mr. Marlowe

I couldn't tell exactly how many pieces of land

I have sold in the vicinity of Mrs. Scheer 's land.

I have sold approximately six hundred farms on the
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reservation scattered from Poison to St. Ignatius.

I have seen Mrs. Scheer's place. I have been by

there probably several hundred times and I know

right where her place is located. I have been in-

strumental in closing a few sales in that neighbor-

hood. We don't always sell directly, ourselves. We
take a prospect there and let them sell. We help

out. The farmer working this place, the McLeod

place, was sold by the First National Bank through

Mr. Harker. Ten thousand dollars was paid for

that, betw^een two and three hundred acres. It had

a water right on 80 acres ; the balance of it is dry.

FOSTER TOWLE
was called as a wdtness on behalf of the defendant

and testified as follows:

Direct Examination by Mr. Harwood
My name is Foster Towle. I have knowledge of

the Mrs. Scheer land. I was connected with the

Indian Irrigation Service on the Flathead Reserva-

tion as an engineer on the Jocko construction and on

survey^ and reservoirs, and also on the committee

to establish the rights of Indians. I was there in

1911 and came back in 1913 and left in the spring

of 1914. The committee of which I spoke wanted

to make a record of the lands irrigated by Indians

through ditches constructed by themselves. We
had maps which were prepared by Mr. Sperry. We
looked over the land ; then we consulted the Indians

and took testimony. There were maps made later,
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but I had nothing to do with them. I had nothing

to do with Lincohi's map in this particular terri-

tory. I have seen the Frank McLeod system—the

ditch out of Crow Creek from right across the Pab-

lo feeder canal down to the Alex McLeod allotment.

The Pablo feeder canal is the one which the ditch

crosses in a flume. I saw the flume in 1913 on some

of the Scheer land. We looked over this land, the

Alex McLeod and Nancy McLeod allotments, and

we didn't seem to agree with the map of 1910. We
looked it over in the fall of 1913. The map shows

the water running down the coulee through the

Narnst allotment, but we found about ten acres

north of that coidee had been irrigated around the

house Alex McLeod lived in [118] at that time.

That would be between the coulee carrying water

and the ditch, on the road on the north border of

Alex McLeod 's allotment. I couldn't tell you ex-

actly just where the house was.

The committee went out on the lands and ex-

amined them themselves. I am a civil engineer by

profession. We saw nothing with regard to irri-

gation south of the ditch crossing the north 40 of

the Alex McLeod allotment. There was no irriga-

tion at the time the conunittee examined the south

40 of the Alex McLeod allotment now owned by

Mrs. Scheer. There was no irrigation on that and

there was no water on the south 40. That was in

the fall of 1913, probably November. I didn't know

Frank McLeod personally, luit he testified before
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the committee. At the time we examined the land

we did not find any ditches on the south 40, the

Scheer land, nor did we find any evidence of irriga-

tion there, irrespective of ditches. There was no

water that could be brought out of existing ditches

at the time of our examination to any of the Scheer

lands without constructing ditches, and there were

no such ditches there. There was a ditch from the

McLeod ditch that went to the Marengo's. I don't

remember just where that was;—used principally

for domestic use as I understood. Exhibit 5, the

1910 map of Sperry's; that is the map that we used

at that time. The lands I just referred to are not

shown on the map, they were south of the Francis

McLeod allotment. On this sketch they would be

down in this region. You ask whether a ditch ran

to the Scheer lands from that region; nothing that

was ever claimed by them in the testimony. The

committee did not have Alex McLeod before it.

Cross Examination by Mr. Marlowe

Alex McLeod was not present (at the committee

hearings). They had been raising grain on the

land now owned by Mrs. Scheer at the time we

made the examination. It is possible that the ditches

could have been destroyed by the cultivation of the

field, but our attention would have been called to it

if they had had it irrigated, because we asked them.

We had the blue print and we asked McLeod if the

ditches were correct and he told us the ditches were

not correct on the map. There had been some
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changes since the map was made in 1910 and we

looked at it in 1913. The irrigation had been in-

creased, and he indicated the changes that were

necessary. We asked to have it mapped again, and

it was not mapped mitil after I left there,—by [119]

Mr. Lincoln. I was one of the representatives of

the govermnent in making this investigation. Our

instructions were to get everything that the Indians

had done and give them everything that they

claimed. We didn't then give rights to certain of

the McLeod allottees, because the lands had to be

mapped; we couldn't tell the amount of land. We
recognized their rights, but it was not concluded.

I had a successor on the committee after the lands

were mapped. We didn't go as far as the recom-

mendation that they be given a water right, because

we needed the map for a basis. We were satisfied

that more lands had been irrigated, and asked Mr.

Lincoln to make the survey so we would have that

to make the basis.

Redirect Examination by Mr. Harwood

Frank McLeod testified before me as one of the

members of that committee in 1913. I administered

the oath and Mr. Roddis asked the questions. Our

map showed nothing with regard to irrigation of

the north 40 of the Alex McLeod allotment. He

said that he irrigated ten acres around his house.

That would be in the portion between the coulee

and the road. It was in the north 40. That is the

land now owned by Narnst. We asked him in re-
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gard to other irrigation and he said there was no

other, but it could be irrigated.

Recross Examination by Mr. Marlowe

He said there was no other land irrigated on that

Alex McLeod allotment, except the 10-acre tract,

but that other land on it could be irrigated. Yes,

from ditches now constructed, more than 10 acres

can be irrigated ; as much as thirty-five acres of the

Scheer ground can be irrigated, but not from ditches

constructed in 1913. I don't know who constructed

those ditches. I wasn't here after 1914. There

was no government ditch when I was there.

DEFENDANT RESTS.

The following evidence was introduced by the

plaintiff in rebuttal:

BELFORD TROSPER
was called as a witness in rebuttal and testified as

follows

:

Direct Examination by Mr. Marlowe

I testified before that I knew where the Scheer

property is. I remember when the flume was con-

structed in 1914 by Mr. Brower. The only recol-

lection that I have is this ditch that comes down

there and runs into the flume on down here almost

to where the end of the flume is now. Then it

crossed the Francis McLeod allotment southwest,
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almost to the south [120] fence then across and

out through the gate across the road there some-

where. I can't exactly locate the ditch, but it seems

to me that is where it ran.

Q. Well, water was being used on that allotment,

then, prior to the building of that flume in 1914?

A. Why yes.

Mr. HARWOOD. Objected to as leading.

The COURT. It is; and it is a conclusion from

his former testimony, which might or might not be

material. Where did you say that ditch went, west?

A. It rmi southwest from in about the edge of

this ridge here, on the east point of this ridge.

The COURT. You said it came down and went

south nearly to the fence?

A. Yes.

The COURT. Then what?

A. Then it come across almost southwest to-

wards the Mrs. Scheer 's allotment towards the road.

You ask did it convey water onto her ground;

yes, there was water run across the road there. I

am quite sure of it because I went there to lease

the land from Alex McLeod at that time, and it was

already on that Scheer property. The road was

open when I came to the country. I remember when

Alex McLeod lived on the land owned by Mrs.

Scheer. He moved the house from this 40 here to

this 40. Oh, he irrigated some of the land now
owned by Mrs. Scheer ; he,—they never did irrigate

a great deal. All of the ditches were torn out when
they graded the road in 1924 or 1925.
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Cross Examination by Mr. Harwood

I settled in this country in 1910, about two miles

south of here. I examined the land at that par-

ticular time, in September 1910. I went up to lease

Alex McLeod's land. I went around over it to see

what it was like. There was one ditch came right

down here and went in the north corner and one

came out of this near the middle it seems to me.

Referring to Defendant's Exhibit 5, the map doesn't

show the ditch that ran down here in 1910. I don't

know whether this ditch was there. You say this

map was drawn in 1910. The water was running

across the road right on this piece. This was all

one allotment then. Referring to the allotment

where the 1914 flume is, this ditch I speak of came

southeasterly across from the east [121] slope of

this ridge. There is a ridge here and the ditch

runs right down through here. There is about six

or eight acres on the ridge. The ridge then slopes

to the southwest. You ask if the ridge also extends

to the north; when you start north it gradually

raises; that is why Brower couldn't get his water

from the end of the flume in that direction, because

the end of the flume wasn't high enough to go up

on that piece of land sufficient to come down this

way. It could come this way from the end of the

flume. Brower built the flume because he wanted

water on the land on this corner. There is a swale

right here. The water went down about behind

the center of the present flume across the Francis



Inez Fuhrer Scheer 169

(Testimony of Belford Trosper.)

McLeod allotment over to where this knoll begins

that raises up to the west from the center of the

flume. The water ran southwest across the Francis

McLeod allotment. You ask how the water got

over this knoll I told about that lay between the

west side of the Francis McLeod allotment and the

Scheer land. The knoll slopes out, it comes clear

dowai here right where the reclamation ditch is; a

few rods from the end of the flume close to the

south fence. The ditch ran east from the west end

of the flume then south and west over to about where

the present government lateral is. Then it crossed

the road and went on to the Scheer land right where

it crossed the road somewhere in there, I couldn't

say exactly. I would think it would be a little bit

north of the south line of the Francis McLeod al-

lotment, maybe a couple of rods. I don't know

how much land w^as irrigated out of that ditch prior

to the building of the flume on the Scheer land, but

there couldn't have been over fifteen acres; that was

in 1910. I leased the property for my brother-in-

law. He farmed it in 1911. He was Ed Bradbury.

I didn't farm the land only I went there to examine

it for irrigation. I was living in Plains at that

time. I put up the hay there in 1916 after the flume

was built. I didn't farm it in 1910 or 1911. This

south ditch here woidd irrigate this south corner of

that 40. It was necessary to have this flume to irri-

gate this corner. It wouldn't irrigate the southeast

tip or the southwest tip. The fifteen acres were
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(Testimony of Mrs. Belford Trosper.)

irrigated from the west end of this ditch. That

ditch would run across the foot of this knoll and

come in here—that was in 1910 or 1911. The house

was moved in this corner. It was moved from the

northeast corner of the allotment. It was moved

from that corner to this one in the fall of 1916 or

1917, 1 don't know when. That was after the flume

was built on the Brower land. [122]

Redirect Examination by Mr. Marlowe

At the request of Mrs. Scheer I made an effort

to get Alex McLeod to come here to testify in this

case. I sent word to Alex to be in Ronan Wednes-

day morning and I would pick him up and bring

him into Missoula with me, but when I got there

he wasn't there. I know she made a request of Mr.

Coe, the Indian agent, to go and get him.

MRS. BELFORD TROSPER
was called as a witness in rebuttal, and testified as

follows

:

Direct Examination by Mr. Marlowe

I am the sister of Alex McLeod. I remember

when this flume was constructed as testified by Mr.

Brower in 1914. Part of the Scheer land was irri-

gated from the Frank McLeod ditch before the

construction of the flume in 1914, I couldn't say

for sure how much. The water got to that land.

The ditch went in there, then he had a ditch run-



Inez Ftihrer Scheer 171

(Testimony of Inez Fuhrer Scheer.)

ning down to his house, and the water came down
through this ditch as my husband testified and en-

tered on the Scheer land. That was before the flume

was put in. I couldn't tell how many years before.

The road was built or repaired about 1907 while I

was away at school. When they were fixing the

road, they destroyed the ditches going to the Scheer

land.

Cross Examination by Mr. Johnson.

Some of that land was irrigated before the flume

was made. My brother lived there and he irrigated

all he could. I don't know how many acres he irri-

gated at any one time.

INEZ FUHRER SCHEER,
plaintiff, was called as a witness in rel)uttal, and

testifled as follows:

Direct Examination by Mr. Marlowe

I sent a check for repairing the ditch about 1910

or 1920 to Mr. Brower's bank and received the

receipt and letter you have. I paid $46.40. He
sent me a bill for it and I sent the check. I followed

the course of the ditch to the headgate after the

work was done and found they had done the work,

cleaned out the ditch and water came down suffi-

ciently. I made an effort to get Alex McLeod here

to testify as a witness here in this case. I 'phoned

to Mr. Brown at Ronan and asked him to get Alex
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McLeod. He said it was raining up there and Alex

was on the side of the mountain and the roads were

impassable, but he would try. He said he [123]

didn't know that he could get him, because he

couldn't get up there and there was no way to noti-

fy him.

Cross Examination by Mr. Johnson.

That was night before last. The night before the

case was set for trial. I asked Mr. Marlowe to issue

a subpoena. The year I paid the check to Mr.

Brower was 1919 or 1920, February 16, 1920. That

was for repairing this ditch. Mr. Brower sent me
the bill and I paid it. No, that wasn't for the 1914

flume ; I bought that in 1918 ; it was after I bought

it that they did the work.

Redirect Examination by Mr. Marlowe

Last Thursday evening I telephoned to Mr.

Brown at Ronan to have Alex McLeod here as a

witness.

PLAINTIFF RESTS.

THEREUPON, the following evidence was in-

troduced by defendant in surrebuttal

:

GUY L. SPERRY,
being called as a witness for defendant in surre-

buttal, testified as follows:
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Direct Exaiiiiiiatioii by Mr. Johnson

I am the same witness who has testified here. I

was in court and heard the testimony this forenoon.

I heard the testimony of Mr. Trosper in redirect

examination. When the survey was made in June,

1910, there was no ditch at the time; no ditch run-

ning from a little west of the center line of the

flume, across the south side of the Nancy McLeod
allotment to about where the Francis McLeod allot-

ment strikes near the middle of the east line of the

Scheer lands down across to the Scheer lands. When
I speak of the survey, I mean the one that is re-

ferred to in the defendant's exhibit 5. The map
shows no ditch running from the point indicated

hj Mr. Trosper over to the point indicated on the

Scheer lands; on the east line of the Scheer lands.

There was no ditch there in June, 1910. The sur-

vey shows none. It only shows the one which came

down to about where the present flume is, then

swung back north and west to almost the northwest

corner of the Nancy McLeod allotment, over into

the northeast [124] corner and through the north-

erly part of the Alex McLeod north 40. That was

all; there were no ditches at that time from which

any of the Scheer lands could have been irrigated.

WHEREUPON THE TESTIMONY WAS
CLOSED. [125]

And now within the time allowed by law and

orders of Court herein, the defendant and appellant

lodges the foregoing proposed statement of Evi-
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dence and asks that the same be signed, settled and

approved.

WELLINGTON D. EANTvIN,
United States Attorney.

SAM D. GOZA, JR.

Assistant U. S. Attorney.

BENJ. P. HARWOOD,
District Counsel, United States Indian Irri-

gation Service,

Lodged this 26th day of January, 1932, with the

Clerk of the above-entitled Court.

C. R. GARLOW, Clerk,

U. S. District Court.

By G. DEAN KRANICH,
Deputy. [126]

CERTIFICATE OF JUDGE.
I, George M. Bourquin, Judge of the above en-

titled Court, and the Judge before whom said cause

was tried, hereby certify that the foregoing is a

true and correct narrative statement of the evidence

in above entitled suit numbered 527, and that the

same is now by me hereby duly settled, allowed and

ajDproved as the Statement of Evidence in said

cause.

BOURQUIN,
Judge.

[Endorsed] : Filed Feb. 10, 1932. [127]

Thereafter, on September 9, 1931, Petition for

Allowance of Appeal was duly filed herein as fol-

lows, to wit: [128]
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(Title of Court and Cause.)

PETITION FOR ALLOWANCE OF APPEAL

The above named defendant feeling himself ag-

grieved by the decree made and entered in this

cause on the 12th day of June, 1931, does hereby

appeal from said decree to the Circuit Court of Ap-

peals for the Ninth Circuit, for the reasons speci-

fied in the assignment of errors which is filed here-

with, and said defendant prays that his appeal be

allowed and that citation issue as provided l)y law,

and that the transcript of record, proceedings and

papers upon which said decree was based, duly au-

thenticated, be sent to the United States Circuit

Court of Appeals for the Ninth Circuit sitting in

the City and County of San Francisco, State of

California.

And your petitioner further prays that a proper

order touching the security to be required of him

to perfect his appeal be made.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN,
United States Attorney.

D. L. EGNEW,
SAM D. GOZA, JR.,

Assistant United States Attorneys.

BENJ. P. HARWOOD,
Irrigation District Attorney.

Attorneys for Defendant.

[Endorsed]: Filed Sept. 9, 1931. [129]
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Thereafter, on September 9, 1931, Order Allowing

Appeal was duly filed and entered herein as fol-

lows, to-wit: [130]

(Title of Court and Cause.)

ORDER ALLOWING APPEAL.

Upon reading and considering the petition for

appeal on file herein, together with the assignment

of errors on file herein

:

IT IS HEREBY ORDERED that the appeal of

C. J. Moody and C. J. Moody as Project Manager

of the Flathead Irrigation Project, defendant and

appellant, to the United States Circuit Court of

Appeals for the Ninth Circuit, be and the same is

hereby allowed, upon the filing of a good and suffi-

cient bond in the sum of Three Hundred Dollars

to be approved, by the Court.

Dated this 9th day of September, 1931.

CHARLES N. PRAY,
Judge.

[Endorsed] : Filed and Entered Sept. 9,

1931. [131]

Thereafter, on September 9, 1931, Prayer for

Reversal was duly filed herein as follows, to-

wit: [132]

(Title of Court and Cause.)

PRAYER FOR REVERSAL.

Comes now the defendant in the above entitled

action and prays that the decree entered herein in
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the District Court of the United States in and for

the District of Montana on the 12th day of June,

1931, be reversed by the United States Circuit

Court of Appeals for the Ninth Circuit, and that

such other and further orders as may be fit and

proper in the premises be made in the above entitled

cause by said Circuit Court of Appeals.

Dated this 9th day of September, 1931.

WELLINGTON D. RANKIN,
United States Attorney.

D. L. EGNEW,
SAM D. GOZA, JR.,

Assistant United States Attorneys.

BENJ. P. HARWOOD,
Irrigation District Attorney.

Attorneys for Defendant.

Personal service of foregoing Prayer for Revers-

al admitted and receipt of a copy acknowledged

this 10th day of September, 1931.

THOMAS N. MARLOWE,
Attorney for Plaintiff.

[Endorsed] : Filed Sept. 9, 1931. [133]

Thereafter, on September 9, 1931, Assignment of

Errors was duly filed herein as follows, to-

wit: [134]

(Title of Court and Cause.)

ASSIGNMENT OF ERRORS. [135]

Comes now the defendant in the above entitled

cause, and files the following assignment of er-
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rors upon which he relies in the prosecution of his

appeal from the decree in said suit made and en-

tered by the above entitled Court on the 12th day

of June, 1931, viz:

1. The Court erred in overruling the defendant's

motion to dismiss the bill of complaint.

2. The Court erred in finding that the trust pat-

ent issued to the original Indian allottee, predeces-

sor in interest of plaintiff herein, on the 8th day

of October, 1908, was "free of all charges or en-

cumbrances whatsoever".

3. The Court erred in finding that Frank Mc-

Leod, the father of said allottee, Alex McLeod, ap-

propriated any of the waters of Crow Creek.

4. The Court erred in finding that on or about

the 15th day of November, 1895, Frank McLeod ap-

propriated any of the waters of Crow Creek for

use upon the lands described in this action.

5. The Court erred in finding that Frank Mc-

Leod constructed a ditch upon the lands described

in the bill of complaint.

6. The Court erred in finding that Frank Mc-

Leod appropriated any of the waters of Crow Creek

with the sanction and aid of the Secretary of the

Interior.

7. The Court erred in finding that Frank Mc-

Leod constructed a ditch from Crow Creek to and

upon the lands described in the bill of complaint

with the sanction and aid of the Secretary of the

Interior.
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8. The Court erred in finding that said allottee,

Alex McLeod and his vendee, i^laintiff herein, used

waters appropriated from Crow Creek upon said

land.

9. The Court erred in finding that said allottee,

Alex McLeod and his vendee, plaintiff herein, con-

tinued without question of their right or title to

use waters appropriated from Crow Creek upon

said lands. [136]

10. The Court erred in finding that a right in

the waters of Crow Creek became appurtenant to

the lands described in the bill of complaint.

11. The Court erred in finding that there was a

ditch from Crow Creek supplying water to the

lands described in the bill of complaint.

12. The Court erred in finding that there was a

ditch from Crow Creek to said lands, of sufficient

size to supply one inch of water per acre thereto.

13. The Court erred in finding that defendant

interfered with the use of the Frank McLeod
ditch and water as Project Manager of said Flat-

head Irrigation Project.

14. The Court erred in finding that defendant

Project Manager is demanding of plaintiff charges

for the construction of said project and for the use

of water upon plaintiff's lands.

15. The Court erred in holding that the lien re-

served in the fee patent issued to Alex McLeod,

predecessor in interest of plaintiif, "was not author-

ized by Congress or by any statute, and that the
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insertion of the same in said patent was surplus-

age and void and was in violation of the Constitu-

tional Rights of said Indian allottee, to-wit, the

said Alex McLeod".

16. The Court erred in holding that the Act of

June 21, 1906, (34 Stat. 354) recognized and con-

firmed the Frank McLeod ditch of 1895 as appurte-

nant to the land described in the bill of complaint.

17. The Court erred in holding that the alleged

interference by defendant "with the said private

ditch and water and water right is a mere trespass

for which the said defendant must personally ac-

count and for which his employment is no defense".

18. The Court erred in holding "that as to the

defendant, plaintiff is entitled to a restraining or-

der and non-molestation to the full extent of her

necessity which in no event will exceed one inch

per acre for thirty-five acres of land owned by

her". [137]

19. The Court erred in finding and holding by

its decree that plaintiff is entitled to the use of the

waters of Crow Creek upon thirty-five acres of her

said land to the full extent of her necessity not

exceeding one inch of water per acre.

20. The Court erred in finding and holding by

its decree that plaintiff is entitled to the use of

the waters of Crow Creek upon thirty-five acres of

her said land to the full extent of her necessity,

not exceeding one inch of water per acre, without

interference or molestation on the part of the de-

fendant above-named.
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21. The Court erred in finding and holding by

its decree that plaintiff is entitled to the use of the

waters of Crow Creek upon thirty-five acres of her

said land to the full extent of her necessity, not

exceeding one inch of water per acre, and not sub-

ject to any charge for construction of the ditches of

said Flathead Irrigation Project.

22. The Court erred in finding and holding by

its decree that plaintiff is entitled to the use of the

waters of Crow Creek upon thirty-five acres of

her said land to the full extent of her necessity, not

exceeding one inch of water per acre, and not sub-

ject to any charge for operation or for maintenance

of said Flathead Irrigation Project.

23. The Court erred in finding and holding by

its decree that the defendant, his servants, agents,

employees and attorneys be enjoined and restrained

from interfering with the use by plaintiff of the

waters of Crow Creek.

24. The Court erred in finding and holding by

its decree "that said defendant, his servants,

agents and attorneys be enjoined and restrained as

such project manager from assessing or causing any

assessment to be made against the plaintiff of any

kind or nature for the construction" of said Irri-

gation Project. [138]

25. The Court erred in finding and holding by

its decree "that said defendant, his servants, agents

and attorneys be enjoined and restrained as such

project manager from assessing or causing any
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assessment to be made against the plaintiff of any

kind or nature for the operation or maintenance"

of said Irrigation Project.

26. The Court erred in finding and holding by

its decree '

' that said defendant, his servants, agents,

and attorneys be enjoined and restrained from as-

serting or claiming that plaintiif has no water right

from said Crow Creek and from any and every

way of clouding plaintiff's right, title and interest

in and to her said water right".

WHEREFORE, defendant prays that the decree

herein be reversed.

WELLINGTON D. RANKIN,
United States Attorney, District of Montana.

D. L. EGNEW,
Ass't. U. S. Attorney.

BENJ. P. HARWOOD,
Attorneys for Defendant.

Service of the within assignment of errors and

receipt of copy is hereby acknowledged this

day of September, 1931.

Attorney for Plaintiff.

[Endorsed] : Filed Sept. 9, 1931. [139]

Thereafter, on September 10, 1931, Citation on

Appeal, issued by the Judge on September 9, 1931,

was duly filed herein, the original citation being

hereto annexed and being as follows, to-wit: [140]
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(Title of Court and Cause.)

CITATION ON APPEAL.

THE PRESIDENT OF THE UNITED STATES,
to INEZ FURHER SCHEER, Plaintiff in

the above entitled action, and T. N. Marlowe,

lier attorney:

You are hereby notified that in the above entitled

cause in equity in the United States District Court

in and for the District of Montana an appeal has

been allowed to the United States Circuit Court of

Appeals for the Ninth Circuit ; and you are hereby

cited and admonished to be and appear in said Cir-

cuit Court of Appeals on or before 30 days from

the date of signing this citation, to show cause, if

any there be, why the decree appealed from should

not be corrected and speedy justice done the par-

ties in that behalf.

WITNESS, the Honorable Charles N. Pray,

Judge of the District Court of the United States

for the District of Montana, this 9th day of Sep-

tember, 1931.

CHARLES N. PRAY,
Judge.

Service of a copy of the above citation with a

copy of the Petition for Appeal, Order allowing

Appeal, and Assignment of Errors attached, is

hereby acknowledged this 10th day of September,

1931.

THOMAS N. MARLOWE,
Attorney for Plaintiff. [141]

[Endorsed] : Filed Sept. 10, 1931. [142]
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Thereafter, on December 5, 1931, Order that no

bonds on appeal be required was duly entered here-

in, the minute entry of the Court relating thereto

being as follows, to-wit: [143]

In the District Court of the United States, in and

for the District of Montana.

Nos. 527, 795, 6, 7, 8, 9, 800, 804, 902 & 903. Inez

Fuhrer Scheer, et al. vs. C. J. Moody, etc.

On motion and statement of Mr. W. D. Rankin,

U. S. Attorney, Court ordered that appeals in the

above-entitled causes be taken by the United States

pursuant to Section 870, Title 28 U. S. Code An-

notated, and that no bonds on appeal be required.

Court further ordered that bonds heretofore filed

are permitted to be withdrawn.

Entered in open Court, December 5, 1931.

C. R. GARLOW, Clerk.

By H. L. ALLEN,
Deputy. [144]

Thereafter, on February 19, 1932, Praecipe for

Transcript of Record was duh^ filed herein as fol-

lows, to-wit: [145]

(Title of Court and Cause.)

PRAECIPE.

To the Clerk of the above-entitled Court:

You will please prepare a transcript of the rec-

ord to be filed in the United States Circuit Court
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of Appeals for the Ninth Circuit, pursuant to an

appeal allowed in the above-entitled cause, and in-

cor]3orate in such transcript of record the follow-

ing papers or exhibits:

1. Complaint, motion to dismiss, minute entry

of May 24th, 1928 overruling motion to dismiss,

amended answer, reply, findings of fact and con-

clusions of law, decree, petition for allowance of

appeal, order allowing appeal, prayer for reversal,

assignment of errors and citation on appeal.

2. Opinion of the Court after trial of the is-

sues.

3. Statement of evidence signed, settled and al-

lowed herein.

4. This praecipe with acknowledgment of serv-

ice thereon.

5. Order entered December 5, 1931, that no bond

on appeal was required.

6. Order entered September 9, 1931, extending

time to December 9, 1931, to lodge statement of evi-

dence.

7. Order entered December 5, 1931, extending

time to February 10, 1931, to lodge statement of

evidence. [146]

8. Stipulation dated February 6th, 1932 for

approval of statement of evidence.

Said transcript to be prepared and fully certi-

fied by you, as required by law and the rules of

the above-entitled Court, and the rules of the United



J 86 C. J. Moody vs.

States Circuit Court of Appeals for the Ninth Cir-

cuit.

Dated this 15th day of February, 1932.

WELLINGTON D. RANKIN,
United States Attorney.

SAM D. GOZA, JR.,

Assistant U. S. Attorney.

BENJ. P. HARWOOD,
District Counsel, United States Indian Irri-

gation Service.

Service of the foregoing praecipe and receipt

of copy admitted this 15th day of February, 1932.

THOMAS N. MARLOWE,
Attorney for Plaintiffs.

[Endorsed] : Filed Feb. 19, 1932. [147]

(Title of Court.)

CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD.

United States of America,

District of Montana—ss.

I, C. R. GARLOW, Clerk of the United States

District Court for the District of Montana, do here-

by certify and return to the Honorable, The United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that the foregoing volume, consisting of 147

pages, numbered consecutively from 1 to 147 in-

clusive, is a full, true and correct transcript of the
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record and proceedings in the within entitled cause,

and all that is required, by praecipe filed, to be in-

corporated in said transcript, as appears from the

original records and files of said Court in my cus-

tody as such Clerk; and I do further certify and

return that I have annexed to said transcript and

included within said pages the original Citation

issued in said cause.

I further certify that the costs of said transcript

of record amount to the sum $ Twenty-eight and

05/100 Dollars and have been paid by the appel-

lant.

Witness my hand and the seal of said Court at

Helena, Montana, this 8 day of March, 1932.

(Seal) C. R. GAELOW,
Clerk as aforesaid,

By
,

Deputy. [148]

[Endorsed]: No. 6783. United States Circuit Court

of Appeals for the Ninth Circuit. C. J. Moody and

C. J. Moody, as Project Manager of Flathead Recla-

mation Project, Appellant, vs. Inez Fuhrer Scheer,

Appellee. Transcript of Record. Upon Appeal from

the United States Circuit Court for the District of

Montana.

Filed March 14, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court

of Appeals for the Ninth Circuit.
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STATEMENT OF THE CASE

This appeal involves a claim of alleged ditch and

water right, with a consequent freedom from charges

for the cost of the construction and operation and

maintenance of the Flathead Irrigation Project.

The water right asserted is alleged to have arisen

by reason of the construction by appellee's Indian

predecessor prior to June i, 1902, of a ditch appro-

priating water from Crow Creek on the Flathead

Indian Reservation,

To the complaint (Tr. 2) a motion to dismiss was

filed (Tr. 9) and overruled (Tr. 10) and on May 3,

1930 an amended answer was filed similar to those in

the nine other cases (Tr. 10) and on June 4, 1930,

the cause was tried.

The decision of the trial court in all ten cases was

contained in a single opinion (48 F. (2d) 327) (Tr.

37) ; and from findings of fact, conclusions of law,

and a decree (Tr. pp. 56, 60, 62) similar to those in

the other nine cases, this appeal is prosecuted by ap-

pellant Moody.

Appellee is the white owner of an Indian allotment,

which she purchased on May 27, 1918 (Tr. 67) from

the allottee who acquired his fee patent on November

5, 1917 (Plaintifif's Exhibit 2, Tr. 68).



SPEC?F!CATION OF ERRORS

(NOTE BY COUNSEL: References are to pages where assignments of
error appear.)

1. The Court erred in overruling appellant's mo-

tion to dismiss the bill of complaint (Tr. 178) (see

Appellant's Brief 6785, pp. 16-33).

2. The Court erred in finding, holding and decree-

ing that on or about 1895 Frank McLeod, father of

appellee's predecessor in interest, with the sanction

and aid of the Secretary of the Interior, constructed

a ditch and appropriated water from Crow Creek for

use upon the lands thereafter allotted in trust to his

son, Alex McLeod; that said ditch was of sufficient

size to supply one inch of water per acre to said lands

and became the private property in severalty of said

allottee; that said ditch was appurtenant to the lands

described in the bill of complaint, and further that

the Act of Congress, approved June 21, 1906 (34 Stat.

354) recognized and confirmed it as such appurten-

ance; that said allottee acquired a water right in Crow

Creek by appropriation through said ditch; that said

waters of Crow Creek were used upon and became

appurtenant to said allotment as the private property

in severalty of said allottee; that appellee is now the

owner of said ditch and water right and is entitled

to the full extent of her necessities, to sufficient of the

waters of Crow Creek to irrigate each acre of her
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la-nds, in no event to exceed one inch per acre (Tr.

pp. 178-179) (See Appellant's Brief 6785, pp. 33-42).

3. The Court erred in finding, holding and decree-

ing that the trust patent issued to the original Indian

allottee, predecessor in interest of appellee, on the 8th

day of October, 1908, was "free and clear of all

charges and encumbrances whatsoever"; that upon

issuance of said trust patent "the right, to water at-

tached" to said allotment and there was vested in said

allottee an equitable title to said Vv^ater right (Tr. 178)

(See Appellant's Brief 6785, pp. 43-51).

4. The Court erred in finding, holding and decree-

ing that the Indian allottee and appellee herein con-

tinued to use, without question of their right and title,

the water of Crow Creek until they were interfered

with by appehant in their use of said waters through

said 1895 ditch and that the supervision and control

exercised by appellant over and upon the waters of the

Flathead Irrigation Project as Manager thereof, in

behalf of the United States and under the direction

of the Secretary of the Interior, constituted a personal

trespass and "interference" by him in his capacity

as an individual, from which he may be enjoined and

for which he may be made to respond in dam^ages

(Tr. 180) (See Appellant's Brief 6785, pp. 21-32).

5. The court erred by its decree in enjoining and

restraining appellant, his servants, agents and attor-

neys from interfering with the use by appellee of the
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waters of Crow Creek (Tr. i8i) (See Appellant's

Brief 6785, pp. 30-32).

6. The Court erred in finding, holding and decree-

ing that appellee is entitled to the full extent of her

necessities to the use of the waters of Crow Creek, not

exceeding one inch per acre, upon the lands described

in the bill of complaint (Tr. 180).

7. The Court erred in finding^ holding and decree-

ing that appellee is entitled to water from Crow Creek

to the extent of one inch per acre, for 35 acres, without

interference or molestation on the part of the appel-

lant, and without charge for the construction or for

the operation and maintenance of the Flathead Irri-

gation Project (Tr. 180-181) (See Appellant's Brief

67S5, PP- 56, 60, 62).

8. The Court erred in finding, holding and decree-

ing that appellant, his servants, agents and attorneys

be enjoined and restrained as such Project Manager

from assessing or causing any assessment against ap-

pellee of any kind or nature for the construction,

operation or maintenance of said Irrigation Project

(Tr. 181-182).

9. The Court erred in finding, holding and decree-

ing that appellant, his servants, agents and attorneys

be enjoined and restrained from asserting or claim-

ing that appellee has no water right from said Crow

Creek and from any and every way of clouding appel-
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lee's right, title and interest in or to her water right

(Tr. 182).

10. The Court erred in finding, holding and decree-

ing that the lien provision inserted in the fee patent

issued to Alex McLeod on November 5, 191 7, "was

not authorized by Congress or by any statute, and that

the insertion of the same in said patent was surplus-

age and void, and was in violation of the Constitutional

Rights of said Indian allottee, to-wit, the said Alex

McLeod" (Tr. 179).

NOTE BY COUNSEL: Specifications of Error 1, 2, 3, 4, 5 and 7 are

argued in Appellant's Brief 6785 and the argument as to them is

not repeated here.

THE COURT ERRED IN FINDING, HOLDING AND DE-

CREEING THAT APPELLEE IS ENTITLED TO A WATER

RIGHT FROM CROW CREEK FREE OF PROJECT

CHARGES.

The right asserted by appellee is apparently predi-

cated upon an alleged appropriation by one Frank

McLeod in 1895.

In support of her claim of a water right appellee

introduced into evidence a deed from Alex McLeod to

Inez Scheer dated May 27, 1918 (Plaintiff's Exhibit i,

Tr. 67), a fee patent from the United States to Alex

McLeod dated November 5, 19 17 (Plaintiff's Exhibit



2, Tr. 68) and a document designated as a "Notice of

Appropriation" by one Frank McLeod, dated Novem-

ber 13, 1907 (Plaintiff's Exhibit 4, Tr. 92).

The Evidence Is Insufficient to Sustain the Holding That

Appellee's Predecessor in Interest Acquired a Water Eight

by Appropriation.

The lower Court found that on or about November

15, 1895, Frank McLeod for himself and for his child

Alex McLeod appropriated 400 inches of the waters

of Crew Creek, for use upon the lands here involved;

that thereafter said Frank McLeod constructed a ditch

from Crow Creek to said lands (Tr. 57-58).

Appellee testified "I don't know how much has been

irrigated at any time from 1895 up to the time I bought

it, except that I have the history that it has been irri-

gated from both of these ditches" (Tr. yy^.

Baptiste Morengo testified that after Alex McLeod

was allotted his allotment was irrigated from this

ditch (Tr. 81).

Mrs. Belford Trosper testified "I don't know how

much was irrigated from that ditch, but they irrigated

mostly where the cleared land was—the Alex McLeod

and Francis McLeod allotments. It v/as used nearly

every year but I don't know how many acres were

irrigated in any one year" (Tr. 91).



Mrs. Julia McLeod testified: "I know some of it

was irrigated before 19 12, but I don't know how

many acres. I know it was irrigated every year after

he got married * '•' ''' he was married about 1910."

(Tr. 97.)

Alphonse Clairmont testified: "I saw water running

over onto Alex McLeod's allotment, on the part that

is now owned by Mrs. Scheer. I noticed that four or

five years ago, maybe more." (Tr. 99).

We submit that the proof is wholly insufficient to

sustain the finding and conclusion of the trial court

to the effect that appellee is entitled to sufficient water

to irrigate 35 acres, not exceeding one inch per acre

free of construction, operation and maintenance costs

by virtue of an appropriation made in 1895.

The so-called "Notice of Appropriation" (Tr. 92)

is valueless for any purpose. It is signed by one Frank

McLeod, and if any one acquired any right by the

notice, it was Frank McLeod. There is nowhere in the

record any evidence of privity between the alleged

appropriator and appellee. The deed of appellee is

from Alex McLeod. The title of Alex McLeod is from

the United States and there is nothing in the record

to indicate that the appropriation, if any, by Frank

McLeod inured to the benefit of lands in suit, legal

title to which was in the United States, or that Alex

McLeod acquired any right from Frank McLeod.

On the contrary, it is apparent from the record that



appellee deraigns title from the United States, through

Alex McLeod, who appropriated no water from Crow

Creek, and who irrigated nothing prior to his assum-

ing the status of a trust allotted Indian in 1908.

Bat even if the Notice of Appropriation be deemed

valid, it would be impossible to ascertain how much

water was appropriated, either for the entire tract of

Alex McLeod, or the south forty acres thereof, in-

volved in this action.

However, if it were conceded that Frank McLeod

had made a valid appropriation, there is no showing

that he had transferred his water right to his son

Alex McLeod. Consequently, the latter could not deed

a water right to the appellee. Thus in Smith v. Den-

nif f , 24 Mont. 20, 29, the Court said

:

''In the case at bar the defendant does not as-

sert or pretend that there ever was any convey-

ance by Cosins of his water right to the Northern

Pacific Railway Company, the owner of the land;

and, since an easement can only become legally

attached to land by unity of title in the same per-

son to both the dominant tenement and the ease-

ment claimed, it is apparent that the Northern

Pacific Railway Company could not grant or con-

vey the water right to the defendant as an ap-

purtenance to its land, for the reason that it has

never owned the same, and therefore the right

and ditch have never been legally attached as

appurtenant to the land now occupied by the de-

fendant. (Bliss V. Kennedy, 43 111. 67; Manning
V. Smith, 6 Conn. 289) The water right, not being

owned by the railway company, did not constitute

a part of its estate."



The Evidence Introd'aced hj Appellant Conclusively Shows

That the Lands Were Not Irrigated From any Source Prior

to the Constniction of the Government Ditch.

From the testimony of the witnesses for appellant

and from contemporary maps we find there were no

ditches to the Scheer land and no laterals thereon in

1910, but that two ditches were there in 1914, one

of which was a waste ditch.

G. L. Sperry testified, "This survey was made in

1910. I didn't find any land irrigated at that time in

Alex McLeod's allotment. * * "^^ The ditch did not

touch the south forty of the Alex McLeod allotment at

any point. It would have been possible to irrigate

some of the south forty of the Alex McLeod allotment

from the ditch, but it wasn't irrigated. There was no

ditch running from it, and that w^as the only ditch

that was there. '•' '^ '^ I found no diches either on the

northeast or the southeast corner, nor any evidence

whatever of irrigation. * ''' * From the contours on

this map, (Defendant's Exhibit 6; Tr. 105) it is uphill

to get to the Scheer forty from the 19 10 ditch. The

Waaler would have to run uphill to get to it, and there

was no such ditch there" (Tr. pp. 103-108).

The same witness testified that it is possible to

irrigate thirty-five acres of the Scheer lands (Tr.

109).

A. J. Brower testified that he purchased the Frank
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McLeod land in 1911 (Tr. 143), that he had the

south half of the Frank McLeod land and the Nancy

McLeod land (Tr. 144), that the ditch from which

he irrigated flowed on to the Narnst premises (north

40 of Alex McLeod allotment, Tr. 152), but did not

continue over to the Scheer lands (Tr. 144) (south

40 of Alex McLeod allotment, Tr. 150), and that

waste water from his irrigation crossed both the

Narnst and the Scheer land (Tr. 145); that he never

saw any ditches running to the Scheer land, and that

he lived up there about 19 years (Tr. 147) and that

he never knew of her land being irrigated from the

ditch on the north forty of the Alex McLeod allot-

ment (Tr. 147). Mr. Brower further testified that the

ditches indicated on the map never conveyed any water

to Mrs. Scheer's land, to the recollection of the wit-

ness, except once, up to a year and a half prior to the

trial, and that was six or seven years before (1923-

1924) when one Behrens irrigated a garden on the

Scheer place (Tr. 148).

Appellant Moody testified that he had never seen

any irrigation of any kind on the south 40 of the

Alex McLeod allotment, now owned by Mrs. Scheer

(Tr. 150) ; that it is not possible to irrigate the Scheer

land from the ditch on the .north 40 of the Alex

McLeod allotment. That the north forty of the Alex

McLeod allotment has a recognized water right for

II.4 acres, as have also the Frank McLeod, Nancy
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McLeod and Francis McLeod allotments (Tr. 152).

Moody further testified that none of the Scheer lands

could have been irrigated from any source prior to

the construction of the flume in 19 14 except from

some other way from coming back from the coulee,

and that to his knowledge no such thing was construct-

ed (Tr. 156).

Foster Towle testified that the committee examined

the Alex McLeod allotment in the fall of 19 13, that

they saw no irrigaion south of the ditch crossing the

north forty of the Alex McLeod allotment. At that

time there was no irrigation on the south 40 of the

Alex McLeod allotment now owned by Mrs. Scheer.

There was no water that could be brought out of the

existing ditches, at the time of the examination, to

any of the Scheer lands without constructing ditches

and there were no such ditches there (Tr. pp. 163-

164). Further the witness said that Frank McLeod

testified before the committee in 1913, and that he

said Alex irrigated ten acres around his house, on

the north 40 acres of his allotment, now owned by

Narnst (Tr. 165), and when asked regarding other

irrigation, Frank McLeod said there was no other,

but it could be irrigated (Tr. pp. 165-166).

We respectfully submit there was no evidence upon

which the court was warranted in finding, holding and

decreeing that appellee was entitled to 35 inches of

water from Crow Creek for use upon her land; par-



ticularly is this true in the li,o;ht of appellant's testi-

mony which shows that the government caused a de-

tailed examination and survey to be made to deter-

mine what lands had been irrigated from private

ditches, and that as late as 19 lo there was no evi-

dence, nor claim of irrigation upon the Scheer lands.

Therefore, assuming, for the purpose of argument,

that the waters of Crow Creek were subject to appro-

priation the evidence is entirely insufficient to justify

the award of any water right to Mrs. Scheer on the

appropriation theory. We earnestly contend, however,

that the waters of the Flathead Indian Reservation

were not subject to appropriation (Appellant's Brief,

6785, pp. 38-42).

THE COURT EREED IE ENJOINING APPELLANT FROM

ASSESSING PROJECT CHARGES AGAINST THE LANDS

OF APPELLEE.

The appellee testified that the charges from the as-

sessment of which appellant is enjoined by the decree,

are the charges paid by her under protest, not to appel-

lant, but to Lake County, Montana (Tr. pp. 75, y8).

Appellee can claim no exemption from operation

and maintenance charges. The Act of May 29, 1908

(35 Stat. 444, 450) exempted no one from operation

and maintenance charges (see Appellant's Brief 6785,
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p. 56) and all lands under the project system are

chargeable with the costs of operation and mainten-

ance.

Neither can appellee claim any exemption from con-

struction charges. She did not purchase an allotment

during the trust period and secure the exemption pro-

vided by the Act of May 29, 1908 (35 Stat. 444),

but purchased after the expiration of the trust period,

and deraigns title through a fee patent to Alex McLeod

issued by the United States on November 5, 19 17,

and subsequent to the Acts of August i, 1914 (3S

Stat. 582, 583) and May 18, 1916 (39 Stat. 123, 141).

(See Appellant's Brief 6785, pp. 60, 62.)

Not only does the evidence show that appellant is

not trying to collect the charges, the assessment of

which was enjoined by the trial court, but appellee's

evidence shows affirmatively that her land is within

the Flathead Irrigation District, that the charges are

being made by that District, and that she has been

paying the charges to the County of Lake (Tr. pp. 75,

78).

She further stated that she had paid the charges

under protest (Tr. 75) but nowhere in the record is

there anything to indicate that she pursued her statu-

tory remedy of suit to recover taxes paid under pro-

test as provided by Section 2269, Revised Codes of

Montana, 1921, as amended by Section i of Chapter

142, of the Session Laws of the Nineteenth Legisla-



tive Assembly of 1925, which provides that suit to

recover taxes paid under protest must be instituted

within 60 days after payment.

We respectfully urge that appellee's own testimony

is sufficient to preclude the relief granted because it

shows the charges of which she complains were paid

to a political subdivision of the State of Montana,

namely Lake County, and that her land lies within

the Flathead Irrigation District. This is sufficient

showing that she is not entitled to injunctive relief

against appellant from the assessment of the charges

which she has voluntarily paid, by her failure to pur-

sue her statutory remedy of suit against the County

within 60 days of payment.

The testimony of appellee indicates her remedy, if

any, is against the Irrigation District, which is disclosed

by the record to have been organized under the laws

of the State of Montana (Defendant's Exhibit 12,

Tr. pp. 120-124).

THE APPELLEE IS BOUIfD BY CONTRACT TO PAY

THE IRRIGATION CONSTEUCTION, OPERATION AND

MAINTENANCE CHARGES.

The repayment contract, Defendant's Exhibit 14

(Tr. pp. 126-137) and the supplemental contract, De-

fendant's Exhibit 15 (Tr. pp. 137-142) were entered
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into by the United iStates and tiie Flatiiead irrigation

District^ subsequent to coniirmatory proceedings in tne

State Couri ( i'r. pp. 120-124). These contracts are

autiiorized by beccion 7174, Revised Codes of Mon-

tana, 1921, and the coniirination thereot by iDections

7210 and 7211 o± that Code.

Mrs. Scheer testilied that the contract had been

made (ir. yiS), and certainly tne coniinnation ol tnc

contract by a court ol general jurisdiction cannot oe

questioned, and no atiempt is made Dy tne appellee 10

question the contract, and sne is tnereiore concluded

by It.

In briei, the contract provided that the disirict

should levy and cohect (^paragraph 17) and pay to tne

United States (i'aragraph 12 J ail construction costs

theretofore or therealter incurred, with a limitation

of $65 per acre (paragraph 11); that public notice

should be given by the Secretary of the interior, on

November i, 1928 or upon the construction of a power

plant, of the total unpaid construction cost, and that

the annual assessment rate should then be zjA % of the

amount so announced (paragraph 14), thus in effect

giving forty years for the repayment of that amount,

which Moody testified would be approximately $45

per acre on November i, 1930, the date to which public

notice was extended by the Supplemental Contract

(Exhibit 15), and that payments shall continue at that

rate until all construction costs, incurred after as well
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as before public notice, shall have been paid in full.

Payment of the announced $45 per acre would thus

be made over forty years at the rate of $1.12^ per

year; and assuming that the full $65 limit per acre

will be expended, the additional $20 incurred after

public notice would be payable in 18 years at the same

rate, making a total of 58 years for such payment. The

present value of $65 payable in equal amounts without

interest over a term of 58 years is $25.19, which latter

amount invested at 4% compounded annually, would

make the said payments, according to standard com-

pound discount tables.

The contract provided that payment of operation

and maintenance charges should be made annually in

advance of the irrigation season (par. 13); that the

Secretary should have full power to designate the

lands in the district which should be subject to charges

(par. 6) that liens upon the land for such charges were

recognized (par. 14) and that the government retained

all liens (par. 8) (Tr. pp. 126-137).

The supplemental contract provided that the time for

public notice should be extended to November i, 1930

(par. 5) and that the notice should include in construc-

tion cost all past due construction charges, operation

and maintenance assessments for 1928, and all un-

distributed operation and maintenance cost; that the

payment of delinquent operation and maintenance

charges is extended to June 30, 1934 (subject to 67o



interest from December 31, 1928) and payable one-

fifth each year until paid (Tr. pp. 137-142). No other

interest provision appears in either contract.

It thus appears that Moody has nothing to do with

the assessment or collection of these charges; that the

district has contracted to assume those duties; that not

Moody but the Secretary of the Interior is to determine

the lands to be included and charged; that plaintiff has

assented to the contract and is bound thereby. It fol-

lows that Moody as project manager should not be en-

joined from assessing project charges against appellee.

THE LIEN PROVISION IN THE FEE PATENT TO ALEX

McLEOD IS VALID.

Appellee complains of the insertion, in the fee patent

to her Indian predecessor (Tr. 69) of a provision with

reference to a lien against the lands for irrigation

costs. The fee patent was issued to Alex McLeod on

November 5, 191 7. Said Indian allottee took the fee

patent subject to the provisions of the Act of May

29, 1908 (35 Stat. 444, 450) as to project operation

and maintenance charges, and the Acts of August i,

1914 (38 Stat. 582, 583) and May 18, 1916 (39 Stat.

123, 141) as to construction charges, and we submit

that said legislation was ample authority for insertion
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of such lien clause in the fee patent to appellee's Indian

predecessor. (See Appellant's Brief 6785, pp. 51-54;

and Appellant's Brief 6782, pp. 28-30).

CONCLUSiON

We, therefore, respectfully urge that the decree

herein be reversed for the following reasons

:

1. The suit should be dismissed for lack of an in-

dispensable party defendant, the Secretary of the Inte-

rior whose conduct cannot be bound by a suit against

his subordinate.

2. The suit is in fact against the United States

and it cannot be sued without its consent, not given in

this case.

3. The decree interferes with the possession and

restrains the use by the United States of its property,

which is not authorized by law, even though the acts

of its employees in the management of the property be

wrongful.

4. Appellee herein is not entitled to any exemption

from project charges, either for operation and main-

tenance, or for construction.

5. It affirmatively appears that appellant has been

enjoined as to charges not assessed by him, some of

which have been paid by appellee to Lake County, Mon-

tana.



6. That if it be conceded that Alex McLeod could

acquire water rights by appropriation from Crow

Creek the evidence is wholly insufficient to support the

findings of the trial court.

Respectfully submitted,

WELLINGTON D. RANKIN,
United States Attorney for the

District of Montana.

SAM D. GOZA, Jr.,

Assistant United States Attorney.

ETHELBERT WARD,
Special Assistant to the

Attorney General.

BENJ. P. HARWOOD,
District Counsel, United States

Indian Irrigation Service.

Attorneys for Appellant.
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OBISPO OIL COMPANY, a corpora-

tion,
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vs.

GALEN H. WELCH, Former Collector

of Internal Revenue for the Sixth Col-

lection District of California,

Appellee,

BRIEF FOR THE APPELLEE

Opinion Below

The first decision rendered by the court below is re-

ported in 48 F. (2d) 872. The second decision (R. 25-43)

is not reported.

Jurisdiction

This case involves Federal income taxes for the calen-

dar year 1920 and is before this Court on a petition to

review the decision of the District Court of the United

States for the Southern District of California, Central

Division, entered December 7, 1935. (R. 45). Petition

for review was filed December 13, 1935 (R. 49-51), pur-

suant to the provisions of Section 128 (a) of the Judicial

Code, as amended by the Act of February 13, 1925.
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Questions Presented

1, Whether the impounded proceeds from the opera-

tion of oil lands constitute taxable income or a gift from

the Federal Government, and, hence, not taxable as in-

come.

2. Whether the income represented by impounded

funds received by the taxpayer in 1920 may be decreased

by an allowance for depletion.

Statutes Involved

The statutes involved will be found in the Appendix,

infra, pp. 17-19.

Statement

The facts found by the court below (R. 26-41) are not

disputed. The legal questions arise from facts involved

in the controversy over title to forty acres of public land

in Kern County, California. A full statement of the con-

flicting claims thereto will be found in the reported deci-

sions in United States v. MeCntchen, 217 Fed. 650

(S. D. Cal.), 234 Fed. 702 (S. D. Cal.), 238 Fed. 575

(S. D. Cal.); Pacifie Midzvay Oil C\0. v. United States,

268 Fed. 1022 (S. D. Cal), and Paeific Midway Oil Co.,

44 L. D. 420. Only a brief resume of the principal facts

need be given here.

On June 9, 1909, the public land in question was classi-

fied by the Secretary of the Interior as oil bearing, and

on September 27, 1909, the President withdrew it from

all forms of entry. Prior to the latter date, the taxpayer

had explored for oil, but had made no discovery. The

taxpayer continued to explore on the land after it had
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been withdrawn and made a discovery of oil thereon on

June 6, 1910. Subsequently, large quantities of oil were

removed. (R. 28.)

In 1914, the Government brought suit in equity in the

District Court against the Obispo Oil Company and

others, alleging that the United States was entitled to this

land and its minerals; that the Obispo Oil Company and

the other defendants had no right to the land or the

minerals therein, and that they had entered without right

the premises and were without right extracting oil there-

from, which oil was the property of the United States,

and praying judgment accordingly. A receiver was ap-

pointed to handle the property and the proceeds there-

from. (R. 28). In the suit the Government was success-

ful. (R. 29.)

The case was appealed. (R. 30). Before the appeal

was heard, Congress passed the Oil Leasing Act of Feb-

ruary 25, 1920, and the Government agreed to give the

taxpayer the benefit of that Act. (R. 31). The appeal

was accordingly dismissed. Under the Oil Leasing Act,

the following agreement was made (R. 32): (a) that

the Obispo Oil Company recognize the Government's

claim and waive and release all its claims of right to the

property; (b) that the United States take ^th of the

oil funds in the hands of the receiver, and the Obispo Oil

Company the remaining %ths; and (c) that the United

States give to the taxpayer a lease of the land for twenty

years, reserving a specified oil royalty.

Under this agreement, the taxpayer received oil funds

which were held by the Commissioner of Internal Rev-



enue and the court below to be taxable income for the

year 1920, and not a non-taxable gift from the Govern-

ment, as contended by the taxpayer. (R. 33). The court

also concluded that the sum received may not be reduced

by any allowance for depletion. (R, 42).

Summary of Argument

The impounded funds constitute income derived from

the operation of a business. The portion released to the

taxpayer in consideration of the relinquishment of its

asserted claims was not a gift, but a payment made in

a compromise settlement, and may be viewed as the

recovery of damages for the loss of profits and, there-

fore, taxable.

The amount received may not be reduced by an allow-

ance for depletion. It is not disclosed that the taxpayer

had any legal or economic interest in the mineral in place

prior to 1920. The payment was made not because the

taxpayer had a right to share in the oil produced, but by

reason of the arrangement entered into, pursuant to the

Oil Leasing Act of 1920. Prior to that year, the tax-

payer had no interest in the land which could have been

depleted by the extraction of oil, and, certainly, the asser-

tion of unenforceable claims may not be the source of a

depletable interest.
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ARGUMENT
L

The Impounded Funds Released to the Taxpayer in

1920 Were Not a Gift, But Taxable Income

The receiver appointed by the court had impounded

the proceeds from the operation of oil lands, pending the

determination of the question of ownership of the land.

The United States was adjudged owner, and, while an

appeal to the Circuit Court of Appeals was pending, an

agreement was entered into, under the Oil Leasing Act

of February 25, 1920, infra, pp. 18-19, whereby the tax-

payer relinquished all claims to the property and received

J^ths of the impounded funds, together with a twenty-

year lease subject to a 12^^% royalty. The taxpayer con-

tends that if it had no interest in the impounded funds

prior to 1920, as the Government insists, the voluntary

relinquishment of %ths thereof by the Government was

a pure gift or contribution. The court below agreed with

the government that the sum was taxable income.

The Oil Leasing Act, infra, pp. 18-19, discloses no

Congressional intention to grant a pure gratuity to

locators on public lands. The Act extended the option to

those making claims of either relinquishing their claims

and securing a lease from the Government, or of pro-

ceeding under existing law to a determination of the

claims in court. Senator Lenroot, during the debates of

the bill, stated {Cong. Rcc, Vol. 58, Part 5, pp. 4273,

4276)

:

"It is a privilege that is conferred upon the appli-

cant. He is at full liberty to pursue the present law
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and get a full title if he can; there is nothing in the

proposed act that prevents that; but if he chooses

to waive that, thinking that he can get better treat-

ment through a lease, he is given this privilege, * * *

* * * *

"We extend the privilege to claimants here that

they may exercise the option of relinquishment or

not. There is no compulsion about it. They may pro-

ceed under the existing placer-mining law either to

a patent, or without patent, if they have fully com-

plied with the law, hold their claims against the

world."

Senator Reed Smoot, of Utah, who was in charge of

the bill, among other things, said {Cong. Rec, Vol. 58,

Part 5, p. 4278)

:

*T further stated—and I think the Senator from

Wisconsin [Mr. Lenroot] did—that there was no

reason why a claimant should have any more rights

under section 18 of the bill, or any more rights

granted to him, than he has to-day. He need not

relinquish his claim to the Government. He can go

on and perfect his claim, and I have not any doubt

but that if he thinks he can get a title, and his rights

are perfect, that is what he will do; but if there is

a question in his mind as to whether he is going to

get a patent in the end, I have not any doubt but

that he will relinquish all of his rights and take a

lease under section 18 of this bill."

The taxpayer had the privilege of continuing its appeal

and of attempting to reverse the judgment of the District

Court, or of relinquishing its claims and making appli-

cation for a lease in conformity with the Act. It chose
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the latter course. It has been held since, Belloc v. Davis,

38 Cal. 242, 256, that the promise to forbear to prosecute

a claim is a sufficient consideration to support a contract.

The taxpayer asserted rights which the court found un-

enforceable. Prior to the determination of the appeal, it

surrendered those rights for the benefits extended under

the Oil Leasing Act. Plainly, there was no failure of

consideration; consequently, there was no gift.

One reason for excluding the value of a gift frc^n

income is that, in theory, the subject matter of the gift,

to the extent that it represents income to the donor, has

already borne its full burden of income tax, and any

increment in value not taxed to the donor will be subject

to tax when disposed of by the donee. In the instant case,

it is not shown that the sum paid over to the taxpayer

has borne its income tax burden, and the circumstances

and conditions under which it was paid to the taxpayer

make it impossible to view the payment as a pure gratuity.

That it represents taxable income to the recipient, within

the meaning of the revenue statutes, has been definitely

settled.

Texas & Pacific Ry. Co. v. United States, 286 U. S.

285;

Contiuenta! Tie & L. Co. v. United States, 286 U. S.

290.

A contention similar to that advanced by the taxpayer

has been rejected in an analogous group of cases, where

corporations have made payments to an officer or em-

ployee, or former employee, which are in the nature of

a bonus for past services. In these cases, it was con-



tended that the payment constituted a gift to the recipient

and, as such, was exempt from tax. As in the instant

case, there was no obHgation upon the part of the cor-

poration in those cases to pay, and the recipient could

not have recovered such payments through legal proceed-

ings or otherwise. The courts have, however, held that

amounts paid under these circumstances are taxable to

the recipient, although they were not paid pursuant to

any legally enforceable o1)ligation.

Noel V. Purrott, 15 F. (2d) 669 (C. C. A. 4th),

certiorari denied, 273 U. S. 754;

Lougee v. Commissioner, 6?> F. (2d) 112 (C. C. A,

1st);

Bass V. Hawley, 62 F. (2d) 721 (C. C. A. 5th);

Fisher v. Commissioner, 59 F. (2d) 192 (C. C. A.

3d).

The same contention that is here made by the taxpayer

was presented in Trojan Oil Co. v. Co)nurissioner, 26

B. T. A. 659. The Board said (p. 667)

:

''The petitioner further contends that the Act of

Congress of February 26, 1920, was a remedial

statute and that the impounded funds paid over to

the petitioner on the granting of the lease were,

therefore, not income to the petitioner, within the

definition of Eisner v. Ma'Comher, 252 U. S. 189,

207, but constituted a nontaxable gift by the Go\'ern-

ment to the petitioner. Petitioner cites in support

of this reasoning the decision of the Secretary of

the Interior in the case of Honolnln Consolidated Oil

Co., 48 Lane's Decisions, 303, in which section 18

of the statute in question is referred to as a

'remedial section'; and Barnes ?'. Poirier, 64 Fed. 14;



—9—

United States z'. Hurst, 2 Fed. (2d) 73; Edzvards v.

Cuba R. R. Co., 268 U. S. 28, on the supposed an-

alogy of Government grants of homesteads and

mining patents on lands or of Government railroad

subsidies. We do not find any analogy in these cases.

Even if we should go so far as to concede that the

lease was a gift from the Government to the peti-

tioner, the value of that lease is not here in issue, but

the income earned under it (in prior years but

reached by its retroactive effect). To allow the ex-

emption of income so earned prior to 1920 would

logically require the exemption of all subsequent

income—a reductio ad absiirdum of the whole propo-

sition."

In an analogous situation, the Circuit Court of Ap-

peals for the Seventh Circuit said, in Burke-Divide Oil

Co. V. Neal, 73 F. (2d) 8S7, certiorari denied, 295 U. S.

740 (p. 859)

:

"We read in this transaction mutual undertakings

of the parties from which it cannot be concluded

that the payment of the money was wholly without

any consideration to the United States, and merely

by way of gratuity or gift to the ultimate recipients

of the fund. Whether or not the United States

might have made more profitable disposition of the

lands and the fund is here of no materiality.

^ :J: ^ >{(

"Had the revenue arising from operation of these

locations been received by appellant during the time

it possessed and operated them, unquestionably such

revenue would have been includable in its taxable

gross income. We think it was none the less so

includable if, as was here the case, it reached the
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taxpayer indirectly through being first impounded in

the registry of the court and later turned over by

the court to the representative of the United States,

v^ho, under proper authority, and recognizing appel-

lant's equitable claim to the fund, paid it over to

appellant as and for its own.

"To qualify itself under the statute for taking the

lease and receiving the money, appellant asserted

and maintained its equitable right thereto; but now
that the money has been safely secured, its inclusion

in taxable income is resisted on the ground that it

was purely a gift from the United States to appel-

lant. Surely appellant cannot well complain if this

incompatible contention does not meet with the con-

currence of the Government or the courts."

The taxpayer relies upon Edzvards v. Cuba Railroad,

268 U. S. 628. In that case, the President of Cuba had

made a contract with the railroad for it to construct and

operate a railway in that republic, pursuant to which

contract the Cuban Government, by Act of Congress, was

to make, and did make, payments to the railroad. This

was held not to be income, but payment to encourage the

company to build the railway. A subsidy of this character

is entirely different from a payment made, as here, out

of income accumulated from the operation of a business.

The court in the Burke-Divide case, supra, did not con-

sider the Edzvards case in point.

It is submitted that the court below is correct in hold-

ing that the payment was taxable income, and not a gift.
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II.

The Taxpayer is Entitled to a Deduction For Oil

Depletion Only From the Date of Acquisition of

the Lease.

The court below concluded that the taxpayer is entitled

to depletion deductions only on the oil and gas produced

after it received the lease from the Government; namely,

April 20, 1920, and that it is not entitled to any deduc-

tion for depletion on oil and gas produced prior to that

date. (R. 42).

Depletion is allowable only to one who has a legal or

economic interest in the mineral in place. {Palnvcr v.

Bender, 287 U. S. 551; Signal Gasoline Corporation v.

Commissioner, 66 F. (2d) 886 (C. C. A. 9th), second

appeal, 77 F, (2d) 728). The inquiry here is to determine

whether the taxpayer had such an interest as to entitle

it to the depletion allowance provided in the statute. The

taxpayer was a successor to a claim for title held under

a placer-mining location made in the year 1900, covering

the forty acres of land here in question. (R. 27). The

land came within the efifect of the withdrawal order

issued by the President on September 27, 1909. The tax-

payer continued to occupy the land, and in June, 1910,

made discovery of oil, and in December, 1913, completed

a well which became a heavy producer. In March, 1914,

the United States filed a bill of complaint in the United

States District Court for the Southern District of Cali-

fornia to oust the taxpayer from possession and to re-

cover the proceeds from oil theretofore produced. (R.

28). On December 24, 1919, a decree was entered in
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favor of the United States. (R. 29). On April 30, 1920,

while the appeal was pending before the Circuit Court of

Appeals, the taxpayer acquired a twenty-year lease under

the provisions of the Act of February 25, 1920. (R. 31).

It is submitted that these facts disclose that the taxpayer

had no interest whatever—legal, economic or otherwise

—

in the property in question prior to 1920. The Oil Leas-

ing Act in no way recognized or validated the taxpayer's

claims to ownership of the land and its mineral content.

Before 1920, the taxpayer was a mere trespasser on

Government land. It may not now capitalize unrecog-

nized and unenforceable rights and convert them into a

basis for deductions from income.

When gross income includes an element of capital,

such capital must be eliminated before taxable income is

ascertained, or, stated otherwise, when an exhaustible

element of land is drawn upon for commercial use and

the product is sold for profit, a capital investment is used

up whose integrity must be safeguarded. (Hchirring v.

Falk, 291 U. S. 183). In the instant case, the impounded

funds included no element of capital belonging to the

taxpayer, and when the oil was withdrawn from the

lands, the taxpayer's capital fund was not thereby de-

pleted, since it had none invested in the oil. The oil

operations from 1914 to 1920 depleted nothing belonging

to the taxpayer.

The taxpayer relies upon the case of Palmer r. Bender,

supra. In that case, the taxpayer was a member of two

partnerships, known respectively as the Smitherman and

Baird partnerships. Both partnerships acquired oil and

gas leases of unproved lands and engaged in drilling
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operations which resulted in the discovery of oil. There-

after, the Smitherman partnership executed a writing by

which it conferred on the Ohio Oil Company the right

to take over a part of the leased property in considera-

tion of a present payment of a cash bonus, a future pay-

ment to be made "out of one-half of the first oil produced

and saved" to the extent of $1,000,000, and an additional

"excess royalty" of one-eighth of all the oil produced and

saved. The instrument in terms stated that the partner-

ship "does sell, assign, set over, transfer and deliver * * *

unto the Ohio Oil Company" the described leased prem-

ises. The Baird partnership gave a similar document to

another oil company. The question was whether the tax-

payer was entitled to a depletion allowance against the

cash bonus and future payments out of oil.

The Government contended that, under the provisions

of the said writing, the partnerships had effected sales

of the leases, giving rise to taxable gain, in the computa-

tion of which the cost of the properties should be de-

ducted. The taxpayer contended that the transactions

were, in effect, sub-leases, and, against the payments

received, depletion should be allowed. The Supreme Court

considered it immaterial whether the transactions were

technically sales or sub-leases, and concluded that the

taxpayer in that case had not substantially altered his

position as lessee. The Court likened the position of the

taxpayer after the assignment with that of a lessor, and,

as a lessor is entitled to depletion, so was the taxpayer.

The Court said (p. 558)

:

"When the two lessees transferred their operating

rights to the two oil companies, whether they became
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technical sublessors or not, they retained, by their

stipulations for royalties, an economic interest in the

oil, in place, identical with that of a lessor."

It would seem, therefore, that the Court considered that

the reservation of an overriding royalty created, from a

practical standpoint, at least, a relationship similar to

that of lessor and lessee. In the instant case, no such

relationship is found between the Government and the

taxpayer prior to 1920.

It should be further noted that the Court said that the

language of the statute is broad enough to permit a de-

pletion allowance in every case where the taxpayer has

acquired by investment any interest in the oil in place,

or where he obtains, by any form of legal relationship,

income derived from the extraction of the oil to which

he must look for the return of his capital, or where his

right to a depletion allowance rests upon his right to

share in the oil produced. In the instant case, the tax-

payer made no investment in the oil in place, derived no

income from the extraction of the oil, and had established

no right to share in the oil produced. In the final analysis,

the amount received by the taxpayer in 1920 bears no

direct relationship to the oil produced in the years prior

thereto. It received a definite sum as an inducement to

discontinue its claims of ownership to certain property,

the title to which the District Court had previously de-

creed vested in the United States. The revenue acts do

not provide for depletion deductions for amounts re-

ceived in a compromise in a law suit. It is submitted that

the taxpayer is entitled to no depletion deduction, except
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with respect to such income as was earned by it in 1920,

after the compromise had been effected. It is true that

the Bureau of Internal Revenue has not been consistent

in its appHcation of the depletion provisions of the

revenue acts in cases involving impounded funds. In

recent years the courts have ruled on various aspects of

the depletion question, and it would appear that the deci-

sion below is in agreement with the weight of judicial

authority.

Conclusion

The decision below is correct and should be affirmed.

Respectfully,

Robert H. Jackson,

Assistant Attorney General.

Sewall Key,

John G. Remey,

Special Assistants to the

Attorney General.

Peirson M. Hall,

United States Attorney.

Alva C. Baird,

Assistant U. S. Attorney.

E. H. Mitchell,

Special Assistant to U. S. Attorney.

March, 1936. •
-
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APPENDIX

Revenue Act of 1918, c. 18, 40 Stat. 1057:

Sec. 213. That for the purposes of this title "^ "^ ^

the term "gross income"

—

(a) Inckides gains, profits, and income derived

from * * '*' the transaction of any business carried

on for gain or profit, or gains or profits and income

derived from any source whatever. * "^ *

(b) Does not inckide the following items, which

shall be exempt from taxation under this title:

^ ^ ^ t-

(3) The value of property acquired by gift, be-

quest, devise, or descent (but the income from such

property shall be included in gross income) ; * * *

Sec. 233. (a) That in the case of a corporation

subject to the tax imposed by section 230 the term

"gross income" means the gross income as defined

in section 213, * '' *

Sec. 234 (a) That in computing the net income

of a corporation subject to the tax imposed by sec-

tion 230 there shall be allowed as deductions:

^; ^ ;|: ;!;

(9) In the case of mines, oil and gas wells, other

natural deposits, and timber, a reasonable allowance

for depletion and for depreciation of improvements,

according to the peculiar conditions in each case,

based upon cost including cost of development not

otherwise deducted: Provided, That in the case of

such properties acquired prior to March 1, 1913, the

fair market value of the property (or the taxpayer's

interest therein) on that date shall be taken in lieu
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of cost up to that date: Provided further, That in

the case of mines, oil and gas wells, discovered by

the taxpayer, on or after March 1, 1913, and not

acquired as the result of purchase of a proven tract

or lease, where the fair market value of the property

is materially disproportionate to the cost, the deple-

tion allowance shall be based upon the fair market

value of the property at the date of the discovery, or

within thirty days thereafter; such reasonable allow-

ance in all the above cases to be made under rules

and regulations to be prescribed by the Commis-

sioner with the approval of the Secretary. In the

case of leases the deductions allowed by this para-

graph shall be equitably ap])ortioncd bctvv'een the

lessor or lessee; * * "^

The Act of February 25, 1920, c. 85, 41 Stat. 437, 443,

444:

Sec. 18. That upon relinquishment to the United

States, filed in the General Land Office within six

months after the approval of this Act, of all right,

title, and interest claimed and possessed prior to

July 3, 1910, and continuously since by the claimant

or his predecessor in interest under the pre-existing

placer mining law to any oil or gas bearing land

upon which there has been drilled one or more oil or

gas wells to discovery embraced in the Executive

order of withdrawal issued September 27, 1909, and

not within any naval petroleum reserve, and upon

payment as royalty to the United States of an

amount equal to the value at the time of production

of one-eighth of all the oil or gas already produced

except oil or gas used for i)ro(luction purposes on

the claim, or unavoidably lost, from such land, the

claimant, or his successor, if in possession of such
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land, undisputed by any other claimant prior to July

1, 1919, shall be entitled to a lease thereon from the

United States for a period of twenty years, at a

royalty of not less than 12^ per centum of all the

oil or gas produced except oil or gas used for pro-

duction purposes on the claim, or unavoidably

lost: * * *

All such leases shall be made and the amount of

royalty to be paid for oil and gas produced, except

oil or gas used for production purposes on the claim,

or unavoidably lost, after the execution of such lease

shall be fixed by the Secretary of the Interior under

appropriate rules and regulations: * ^ *

No claimant for a lease who has been guilty of

any fraud or who had knowledge or reasonable

grounds to know of any fraud, or who has not acted

honestly and in good faith, shall be entitled to any

of the benefits of this section.

Upon the delivery and acceptance of the lease, as

in this section provided, all suits brought by the Gov-

ernment affecting such lands may be settled and

adjusted in accordance herewith and all moneys im-

pounded in such suits or under the Act entitled "An
Act to amend an Act entitled 'An Act to protect the

locators in good faith of oil and gas lands who shall

have effected an actual discovery of oil or gas on the

public lands of the United States, or their successors

in interest,' approved March 2, 1911," approved

August 25, 1914 (Thirty-eighth Statutes at Large,

page 708), shall be paid over to the parties entitled

thereto. * * '^ (U. S. C, Title 30, Section 227.)
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2 Galen H. Welch, vs.

United States of America—ss.

To Obispo Oil Company, a Corporation, Greetings:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the City of San Francisco,

in the State of California, on the 6th day of April, A.D.

1936, pursuant to a petition for appeal and order allowing

the same filed March 7, 1936, in the Clerk's Office of the

District Court of the United States, in and for the

Southern District of California, in that certain action

entitled Obispo Oil Company, a corporation vs. Galen

H. Welch, Collector, No. 3334-J, wherein Galen H.

Welch is defendant-appellant, and you are Plaintiff-ap-

pellee, to show cause, if any there be, why the Judgment

in the said cause mentioned, should not be corrected, and

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable W:m. P. James, United States

District Judge for the Southern District of California,

this 7th day of March, A.D. 1936, and of the Indepen-

dence of the United States, the one hundred and sixtieth.

Wm. P. James,

U. S. District Judge for the Southern

District of California.

Service of a copy of the above citation together with

a copy of the petition for appeal, order allowing appeal,



Obispo Oil Company 3

and assignment of errors is hereby acknowledged this

9th day of March, 1936.

Miller, Chevalier, Peeler & Wilson,

By Melvin D. Wilson,

Attorneys for Plaintiff-Appellee.

(Endorsed): Filed March 9, 1936. R. S. Zimmer-

man, Clerk By Edmund L. Smith, Deputy Clerk.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

Obispo Oil CoivirANv, a corporation,

Plaintiff,

vs.

Galen H. Welch, Collector of Internal Rev-

enue for the Sixth District of California,

Defendant.

No. 3334-J

PETITION FOR CROSS-APPEAL

To the above-entitled Court and to the Honorable

William P. James, Judge thereof:

Your petitioner, the defendant in the above-entitled

cause, respectfully shows that the Obispo Oil Company,

a corporation, the plaintiff in the above-entitled cause,

has been allowed an appeal herein from the Judgment

entered herein on the 7th day of December, 1935, in this
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cause, and your petitioner also considers himself ag-

grieved by such Judgment as entered herein in favor of

said plaintiff and therefore, hereby prays for the allow-

ance of a Cross-Appeal from the United States District

Court for the Southern District of California to the

United States Circuit Court of Appeals for the Ninth

Circuit from said Judgment and in connection with said

Petition hereby presents Assignment of Errors dated

March 6, 1936.

Dated March 6, 1936.

Peirson M. Hall,

Peirson M. Hall
' United States Attorney.

E. H. Mitchell,

E. H. Mitchell

Special Assistant, U. S. Attorney.

Alva C. Baird,

Alva C. Baird

Assistant United States Attorney.

(Endorsed) : Filed March 7, 1936. R. S. Zimmer-

man, Clerk By Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause]

No. 3334-J

DEFENDANT AND CROSS-APPELLANT'S
ASSIGNMENT OF ERRORS.

The Defendant and Cross-Appellant above-named

makes and files the following" Assignment of Errors upon

which he will rely in the prosecution of his cross-appeal

from the judgment of this Court entered herein on the

7th day of December, 1935:

I.

The Court erred in rendering judgment against the

Defendant and in favor of the Plaintiff in the sum of

$4,010.24, together with interest thereon and costs, in

that by reason of the pleadings and the record upon

which the case is submitted Plaintiff is not, as a matter

of law, entitled to recover the whole or any part of the

sum sued for herein,

IL

The Court erred in rendering judgment against the

Defendant and in favor of the Plaintiff herein for the

reason that the Court has no jurisdiction over the subject

matter of this action, the tax sought to be recovered hav-

ing been determined and assessed by the Commissioner

of Internal Revenue of the United States under the

special assessment provisions of Sections 327 and 328

of the Revenue Acts of 1918 and 1921 (40 Stat. 1092,

1093).

Wherefore the Defendant prays that the Judgment

entered herein be reversed and that a Judgment be or-
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dered herein that Plaintiff take nothing and that the

Defendant have his costs and disbursements as provided

by law.

. Dated this 6th day of March, 1936.

Peirson M. Hall,

Peirson M. Hall

United States Attorney.

E. H. Mitchell,

E. H. Mitchell

Special Assistant, U. S. Attorney

Alva C. Baird,

Alva C. Baird

Assistant United States Attorney.

(Endorsed): Filed March 7, 1936. R. S. Zimmer-

man, Clerk By Edmund L. Smith, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

Obispo Oil Company, a corporation,

Plaintiff,

vs.

Galen H. Welch, Collecor of Internal

Revenue for the Sixth District of Cali-

fornia,

Defendant.

No. 3334-J

ORDER ALLOWING CROSS APPEAL

The Defendant herein, Galen H. Welch, Collector of

Internal Revenue for the Sixth District of California,

having filed his petition for cross appeal from the judg-

ment entered herein against said Defendant, together

with his assignment of errors herein.

It is Hereby Ordered that the cross appeal prayed for

in said Petition of Defendant in the above-entitled cause

be allowed.

Dated March 7, 1936.

Wm. p. James

William P. James

(Endorsed): Filed March 7, 1936. R. S. Zimmer-

man, Clerk By Edmund L, Smith, Deputy Clerk.
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IN THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT.

No. 8079.

Obispo Oil Co., a corp.,

Plaintiff-Appellant,

vs.

Galen H. Welch, Collector,

Defendant-A.ppellee.

Galen H. Welch, Collector,

Defendant-Appellant,

vs.

Obispo Oil Co., a corp.,

Plaintiff-Appellee.

STIPULATION RE USE OF ONE TRANSCRIPT
UPON TWO APPEALS.

UNDOCKETED
Whereas a transcript of the record containing a Bill

of Exceptions has been prepared and liled in above enti-

tled Court by above named Plaintiff-Appellant, Obispo

Oil Co., a corporation, in said appeal numbered 8079, and

such transcript contains all of the record necessary for a

review of the issues raised in an appeal from the same

Judgment by the Defendant-Appellant, Galen H. Welch,

formerly Collector of Internal Revenue for the Sixth

Collection District of California, in above entitled un-

docketed appeal,

Now, Therefore, it is hereby stipulated and agreed

by and between the adverse parties to each of above enti-

tled appeals, that the transcript of the record referred
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to above, including the Bill of Exceptions therein con-

tained, may be used as the record in the appeal entitled

Galen H. Welch, Defendant-Appellant, vs. Obispo Oil

Co., a corporation, Plaintiff-Appellee, which appeal is at

this time undocketed, together with a record of such

other matters, pleadings, orders and documents as De-

fendant-Appellant may desire to present in support of his

appeal.

Dated this 9th day of March, 1936.

Miller, Chevalier, Peeler & Wilson.

By Melvin D. Wilson

Attorneys for Plaintiff-Appellee.

Peirson M. PIall

Peirson M. Hall,

United States Attorney.

Alva C. Baird

Alva C. Baird,

Asst. U. S. Attorney.

E. PI. Mitchell

E. H. Mitchell,

Spec. Asst. U. S. Attorney.

Attorneys for Defendant-Appellant.

(Endorsed): Filed March 9, 1936, R. S. Zimmer-

man, Clerk By Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause]

No. 3334-J

PRAECIPE

To: R. S. Zimmerman, Clerk of the United States Dis-

trict Com-t, Southern District of Cahfornia:

You Will Please issue a transcript of the Record

in the above-entitled action and include therein the fol-

lowing papers:

1. Citation.

2. Petition for Cross-Appeal.

3. Assignment of Errors.

4. Order Allowing Cross Appeal.

5. Clerk's Certificate and this Praecipe.

6. Stipulation re use of Record.

Dated this 6th day of March, 1936.

Peirson M. Hall,

United States Attorney.

E. H. Mitchell,

Special Ass't., U. S. Attorney.

Alva C. Baird,

Assistant U. S. Attorney.

Attorneys for defendant.

(Endorsed) : Received copy of the within Praecipe

this 9th day of March, 1936. Melvin D. Wilson of

Miller, Chevalier, Peeler & Wilson, Attorneys for Plain-

tiff. Filed March 10, 1936. R. S. Zimmerman, Clerk,

By Robert P. Simpson, Deputy Clerk.
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CLERK'S CERTIFICATE

No. 3334-J

I, R. S. Zimmerman, clerk of the United States Dis-

trict Court for the Southern District of Cahfornia, do

hereby certify the foregoing volume containing 10 pages,

numbered from 1 to 10 inclusive, to be the Supple-

mental Transcript of Record on Appeal in the above

entitled cause, as printed by the cross-appellant, and

presented to me for comparison and certification, and

that the same has been compared and corrected by me

and contains a full, true and correct copy of the cita-

tion; petition for appeal; assignment of errors; order

allowing appeal; stipulation dated March 9, 1936, re use

of one transcript upon two appeals; and praecipe.

In Testimony Whereof, I have hereunto set my hand

and affixed the Seal of the District Court of the United

States of America, in and for the Southern District of

California, Central Division, this day of March,

in the year of Our Lord One Thousand Nine Hundred

and Thirty-six and of our Independence the One Hun-

dred and Sixtieth.

(Seal) R. S. Zimmerman,

Clerk of the District Court of the United

States of America, in and for the South-

ern District of California.

By

Deputy.^

.












